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It is with deep sorrow that we announce the death of our associate 
‘ditor, Maurice L. Muhleman. While his association with the BANK- 
ING LAw JOURNAL covered but the brief period of some four and one- 
half vears, his editorials and articles on banking and finance in these 
»nages have attracted world-wide attention. 

Mr. Muhleman has long been a recognized authority on money 
values, and as a statistician on matters pertaining to finance he prob- 
ibly had few if any equals in this country. For nearly thirty years he 


< 
was connected with the Treasury Department and during that time he 
I 


rathered a large fund of information which enabled him to render 
valuable aid to the Government from time to time 

While most of his writings were confined to financial and monetary 
matters, he was a very close student of economics and gave careful 
thought to the economic conditions of our country. His loss will be 
yrreatly felt in literary as well as in banking and financial circles. 


What Is Money? We have been more than agreeably surprised 
at the numerous letters we have already re- 
ceived from our readers relative to the article “What is Money ?’”’ 
that appeared in our May issue. While a number have written us 
saying they preferred not expressing an opinion until after they had 
viven it the careful consideration they thought it deserved, some 
have said they did not believe it possible for Mr. Innes to contravert 
Adam Smith’s theories of the fundamentals ; others have pronounced 
it an extraordinary paper. In fact, one of the most practical bankers 
in the United States, who has made a careful study of economics, writes 
us that he © considers it the most important contribution to economic 
science which has been made in a generation, and when understood 
will have an important bearing on our most difficult problems.’’ How- 
ever, economists as a rule disagree with Mr. Innes in his conception of 
the fundamentals. 
As we stated in our May issue, we invite serious discussion of the 
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paper, and are particularly desirous of hearing from those who dis- 


agree with Mr. Innes. 
—— 


The Negotiable Four new states have been added this year t 
Instruments Law. the list of jurisdictions which have enacted the 
uniform Negotiable Instruments Act. These 

states are Arkansas, Indiana, South Dakota and Vermont. The Act 
is pending in the legislature of Minnesota, and there is a possibility 
that it may become a law in that state. If the Act is passed in Minne- 
sota there will be but six states in which the Negotiable Instruments 


Law is not in force. 


Ranking Under a bill, which went into effect in the state of New 
Legisiation. York on May 8, 1913, it becomes the duty of the board 

of directors of every bank and trust company, in the 
months of April and October of each year to make an examination, or 
cause an examination to be made into the loans and discounts of the 
bank, “and particularly into the loans or discounts made directly or 
indirectly to the officers or directors thereof, or for the benefit of such 
officers or directors, or for the benefit of other corporations of which 
such officers and directors, are also officers or directors, or in which 
they have a beneficial interest as shareholders, creditors, or otherwise 
with the special view of ascertaining the value and security thereof, 
and of the collateral security, if any, given in connection therewith, 
and into such other matters as the superintendent of banks may 
require.”’ 

A duplicate report of the examination must be filed with the bank- 
ing department on or before the fifteenth day of the month following 
the examination. The penalty for failing to make the report within 
the time specified is one hundred dollars for every day for which the 
report is delayed, to be recovered in an action brought by the attorney- 
general against the bank or trust company. 


Section 33-a of the New York Banking Law, providing for the 
license of foreign banking corporations, and the conditions under which 
they shall be permitted to transact the business of banking in the State 
of New York, has been amended by adding the following provision : 
‘This section shall not be construed to prohibit foreign banking cor- 
porations which do not maintain an office in this state for the trans- 
action of business from making loans in this state secured by mort 
gages on real property, nor from accepting assignments of mortgages 
covering real property situated in this state.’’ The law went into 
effect May 8, 1913. 


A bill, intended to create a pension fund for the benefit of New York 








EDITORIAL 469 


savings bank employees after thirty years of service was recently 
vetoed by Governor Sulzer. The reason assigned for refusing to sign 
the bill was that to use the money of the depositors for this purpose 
without their consent would constitute an unwarranted diversion of 


the money. 
— 


Rights of Bank An illegibly written ticket, upon which a cer 

Where Certificate of tificate of deposit was issued by a bank, was 
Deposit is Issued the starting point, from which arose the liti 
By Mistake. gation involved in the case of Johnson v. 
First National Bank, 131 Pac. Rep. 284, de- 
cided by the Court of Appeals of Colorado, and published on page 483 
of this number. 

From the facts it appeared that, on March 30, 1907, the defendant 
went to the plaintiff bank, handed a certain amount of money to one 
of the tellers, and demanded therefor a certificate of deposit. Upon re- 
ceiving the money the teller filled in a printed ticket, indicating that a 
certificate of deposit was desired, and showing the amount and other de- 
tails required for making out the certificate. The ticket was turned 
over to a clerk who made out the certificate of deposit and returned it 
to the teller, by whom it was delivered to the defendant. Upon mak- 
ing up the books at the close of the day it was found that there was a 
discrepancy of $280, and in checking over the clerk’s account it was 
discovered that there had been delivered to the defendant a certificate 
of deposit for $315, whereas he had paid the teller but $35. The error 
was due to the fact that the ticket, from which the clerk made out the 
certificate, was meant by the teller for $35, and the clerk read it $315. 

Promptly, upon making this discovery, the bank sent a letter to the 
defendant, which was presumably received by him, but which he failed 
to answer. He denied at the trial that he had ever received this letter, 
but the fact that it was sent to his correct address and was not returned 
to the bank made his denial questionable. Later representatives of the 
bank called upon him, presented the facts, and demanded the return of 
the certificate. This the defendant refused to do, stating that, if there 
had been an error, © It was not on him.’’ Finally the bank was com- 
pelled to commence suit, to obtain possession of the certificate. On the 
same day the summons was served on the defendant he transferred the 
certificate to a clothing house in payment for a suit of clothes which 
he purchased for $15, receiving $300 in change. 

On the trial the defendant testified positively that he paid the sum of 
$315 to the bank at the time he received the certificate, describing with 
detail the appearance and denominations of the bills. He stated that 
14 of the bills were new $20 dollar gold certificates, numbered con- 
secutively. Other witnesses testified to the same effect, but the de- 
fendant had a difficult time showing where he had acquired the money. 
In other respects the testimony of the defendant was in hopeless con- 
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flict with that of the representatives of the bank, who had called upon 
him prior to the commencement of the suit. 
It was held that the testimony warranted a judgment in favor of the 
bank. 
SS 


Penalty Against In the case of Meredith v. American National 
National Bank for Bank, a Tennessee decision, on page 486 of this 
Taking Usurious issue, the question arose as to the proper con- 
interest. struction of the statute imposing a penalty up 


! 

on national banks for exacting usurious interest. 
Section 5197 of the Revised Statutes of the United States provides that 
a national bank may charge interest at the rate allowed by the state, 
territory or district in which the bank is located, except where a differ- 
ent rate is limited for banks of issue, when that rate may be charged 
by national banks. When no rate is fixed, a national bank is limited to 
seven per cent. interest. 

Section 5198, which was under consideration in this decision, pro- 
vides that the receiving, reserving or charging of a greater rate of inter 
est than is allowed under § 5197, ‘when knowingly done, shall be deem 
ed a forfeiture of the entire interest, which the note, bill or other evi- 
dence of debt carries with it, or which has been agreed to be paid there- 
on.’’ It provides further: ~~’ In case the greater rate of interest has 
been paid, the person by whom it has been paid, or his legal represent- 
atives, may recover back in an action in the nature of an action of 
debt, twice the amount of the interest thus paid from the association 
taking or receiving the same.’’ 

In this case it was insisted on behalf of the bank that the statute 
gave the party paving usurious interest the right to recover only twice 
the amount by which the interest paid exceeded the lawful rate of inter 
est. The plaintiff contended that, under the statute, he was entitled to 
recover twice the entire amount of interest paid. 

In earlier Tennessee decisions it had been held that the amount re- 
coverable under the statute was double the excess over the legal rate of 
interest. But in a later decision by the Supreme Court of the United 
States, First National Bank v. Watt, 184+ U. S. 151, 46 L. Ed. 475, a 
contrary conclusion was reached and it was held that twice the amount 
of the entire interest paid was the measure of recovery from a national 


bank under this statute. 
nme 


Miatee of The administrator of a depositor and the de- 


Parties to Deposit positor’s nephew were the two parties con- 
In Two Names. testing the ownership of a joint deposit in the 
case of Citizens’ National Bank v. McKenna, 

decided by the Kansas City Court of Appeals, published on page 489. 
The facts, as stated in the opinion, were as follows: In 1910, the 
depositor went to the Citizens’ National Bank of Chillicothe, Mo., ac- 
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companied by his nephew, and told the cashier that he wanted a cer- 
tificate of deposit in the sum of $3,500, payable to his nephew in the 
event of his death. The cashier accommodated him by issuing a cer- 
tificate reading in part as follows: ~ John McKenna has deposited in 
this bank thirty-five hundred and no-100 dollars, payable in current 
funds to the order of himself or William McKenna (nephew), six months 
after date, on return of this certificate properly indorsed.”’ 

Shortly thereafter the depositor died and, as stated, the fund was 
claimed by the depositor’s administrator and by his nephew. It ap 
peared that, while there was some evidence tending to show that the 
depositor intended the money for his nephew, he had retained pos- 
session of the certificate of deposit without indorsement or change of 
any kind up to the time of his death. 

The nephew, realizing that he could not establish a valid gift of the 
fund to himself, because of the fact that a delivery is essential to a 
gift, made no claim on that theory. But he contended that a valid 
trust had been created in his favor. 

But the court decided that there was notrustin favor of the nephew. 
Where a person claims that a trust has been created in his favor by a 
bank deposit, and it appears that it was the intention of the depositor 
that the beneficiary should not have any interest in the deposit, except 
in the case of the depositor’s death, then upon the depositor’s death it 
will be held that the money belongs to the estate of the depositor and 
not to the beneficiary. 

In order to create a valid trust there must be an intent on the part 
of the depositor to give the beneficiary an immediate interest in the 
fund. The reason for this is that a trust, which is to have no effect, 
except in the event of the death of the person creating the trust, is 
violative of the statute of wills. There is but one valid method of 


creating an estate which springs into existence only upon the death of 


the transferror, and that is by means of a will. Wills must be executed 


in compliance with certain statutory requirements. They must be 
written ; they must be signed; they must be subscribed by witnesses, 
varying in number according to the jurisdiction, etc. It is apparent 
that the issuance of a certificate of deposit does not fulfil these require 
ments. 
SSS 
a Section 144 of the New York Banking Law 
New York Statute provides that, when a deposit shall be made in 
Affecting Deposits a savings bank by any person in the names of 
in Two Names. himself and another person, and in form to be 
paid to either or the survivor of them, the 
deposit shall become the property of such persons as joint tenunts, and 
the same may be paid to either during the lifetime of both, or to the 
survivor after the death of one of them. 
One of the incidents of joint tenancy is that, when one of the joint 
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tenants dies, his share passes to the survivor or survivors. So, when 


the statute says that a deposit in two names, in form to be paid to 


either or the survivor, shall be the property of the parties as joint 
tenants, it says in effect that, upon the death of one of them, his inter- 
est shall be taken by the survivor. Notwithstanding the positive 
language of this statute, to the effect that the parties to a joint deposit 
shall own the same as joint tenants, it is held in Anson v. Savings 
Bank of Utica, 149 N. Y. Supp. 1017, (see page 504, infra,) that the 
statute is intended to define the ownership of the parties only in the 
absence of a contrary agreement between the parties. 

Consequently, it is held in the decision referred to that evidence of 
statements made by the parties to a deposit, after the making of the 
deposit, were admissible to show that the parties intended that the 
fund should not go to the survivor, but that the share of each should 
pass to his estate or according to his direction by will. 

This decision detracts greatly from the apparent meaning of the 
statute. The statute says that when a deposit account is opened in a 
certain form, the money deposited shall belong to the parties as joint 
tenants and, in the event of the death of one of them, the survivor 
shall be entitled to the fund. The decision holds that the parties are 
joint tenants to the deposit, only in the event it does not appear that 
there was some other verbal or written understanding between them. 


a | 


Negotiability. T° be negotiable, an instrument must be payable to 

order or bearer. It is so provided in the Negotiable 
Instruments Law, and this was the rule before the Negotiable Instru- 
ments Law was enacted. <A note, which fell under the ban of this rule, 
was involved in the case of Quast v. Ruggles, a recent Washington de- 
cision on page 508o0f this number. The note read — for value received, 
we promise to pay to M. L. Bevis, the principal sum,’’ etc. The note was 
payable toa specified individual and did not containthe words or order.’’ 

It was contended, in behalf of the negotiability of the note that the 
effect of leaving out words of negotiability was offset by subsequent 
provisions of the note. The rote was secured by mortgage and pro- 
vided that,upon certain contingencies, the mortgagee (holder) his lega/ 
representatives or assigns, may proceed at once to collect this note and 
foreclose the mortgage given,’’ etc. The mortgage also referred to 
the holder of the note, “his representatives or assigns.”’ 

It was held that, notwithstanding these provisions, the note was 
not neyotiable. This conclusion was reached on the authority of 
Zander v. New York Security & Trust Co., 39 Misc. Rep. (N. Y.) 98, 
Aff'd, 81 N. Y. App. Div. 635, 178 N. Y. 208. In this case it was 
held that a certificate of deposit payable to the depositor “‘ or her as- 
signs on return of this certificate,’’ not being payable to order or 
bearer, was not negotiable. 

——S3 
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mened of tudemedtiee In New York it has been held that, where 

on Lost Savings Bank 4 Savings bank has not adopted a by-law, 

Pass Book. requiring depositors, or their representa- 

tives, to give the bank a bond of indemnity 

as a condition to payment of a deposit, where the pass book has been 

lost, the bank cannot insist upon having such a bond. This conclusion 

was reached in the case of Mierke v. Jefferson County Savings Bank, a 

recent decision of the New York Court of Appeals, published herein on 
page 505 and pages following. 

An examination of the opinion discloses the following facts. Wil- 
hemina Mierke, at the time of her death, on November 29, 1910, was a 
lepositor in the defendant bank, the amount of her deposit being $900. 
Immediately after her death her husband made a search for the pass 
book but was unable to find it. He thereupon notified the officials of 
the bank of his inability to locate the missing book. After being ap- 
pointed administrator of the decedent's estate, the husband demanded 
payment of the deposit. The bank officials refused payment unless the 


administrator would furnish a bond of indemnity in twice the amount of 


the deposit for the protection of the bank. This the administrator re- 
fused to do and he subsequently commenced this action to recover the 
amount of the deposit. 

The rights of the parties depended upon the provisions of the stat- 
utes of New York and the by-laws of the bank, and the construction 
placed uponthem. Section 143 of the New York Banking Law provides 
that sums deposited shall be repaid to depositors or their legal repre- 
sentatives in such manner and “' after such previous notice, and under 
such regulations, as the board of trustees shall prescribe. Such re- 
rulations shall be posted in a conspicuous place in the rooms where the 
business of the corporation shall be transacted, and shall be printed in 
the pass books.’’ 

Section 152 of the Banking Law provides that no savings bank shall 
pay any deposit, or any check drawn upon a deposit, “ unless the pass 
book of the depositor be produced. * * The board of trustees may by 
their by-laws, provide for making payments in cases of lost pass book, 
or other exceptional cases where the pass book cannot be produced with- 
out loss or serious inconvenience to depositors.”’ 

Pursuant to these statutory provisions the board of trustees of the 
lefendant bank had adopted certain by-laws, which were printed in the 
pass books and posted in the banking room. Among them was the fol- 
lowing provision: © This bank will, as a rule, pay all deposits on de- 
mand, yet it reserves the right to require ninety days’ notice at its office 
intention to withdraw deposits, the intent of this rule being solely to 
protect the bank and its depositors in time of public excitement and 
langer.’’ This by-law, however, presented no obstacle to a recovery 
by the plaintiff for the reason that the bank at no time indicated its in- 
tention to require such notice. 

The by-laws also provided: ‘© No money can be withdrawn or de- 
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posited except on production of the pass book,’’ and “In case a pass 
book shall be lost immediate notice shall be given tothe bank /v writing 
when payment upon such book will be stopped.’’ Nor did this 
by-law affect the plaintiff’s rights, for the reason that the proof clearly 
disclosed that, while the bank was promptly and repeatedly informed 
of the loss of the pass book, it never insisted upon a written notice, 
but based its refusal to pay squarely on the ground that the plaintiff 
must furnish a bond of indemnity. 

‘’ We have therefore to decide,’ said the Court, ‘* whether the failure 
to produce the pass book under the circumstances disclosed by the 
record warranted the refusal to pay. The statute and the bank's by- 
laws provide that the pass book must be presented. The statute fur- 
ther provides that the bank may adopt by-laws to provide for a case 
in which the pass book has been lost. The defendant’s trustees have 
adopted no by-law providing for such a case, except that it would require 
notice in writing. While the plaintiff gave no written notice, the de- 
fendant did not complain of that informality, and this requirement was 
clearly waived. No request was made of the plaintiff for further evi 
dence of the loss of the book or of the circumstances surrounding its 
disappearance, and the question whether the plaintiff has given satis- 
factory evidence of the circumstances by affidavit or otherwise does 
not arise here, as it did inthe case of Warhus v. Bowery Savings Bank 
21N. Y. 543, where the plaintiff refused to comply with the defendant's 
reasonable request for satisfactory evidence of the loss. In the case at 
bar the refusal to pay is based solely on the ground that the bank was 
entitled to a bond of indemnity. There is nothing in its by-laws en- 
titling it to insist upon such a condition, and in the absence of such a 
provision we do not think it was justified in resisting the plaintiff's 
claim on that ground.”’ 

The cotrt further said: © Whether a by-law requiring a depositor 
or his legal representatives to give a bond can be regarded as a reason 
able condition is a question we are not now called upon to decide. Al 
that we decide in the present case is that the plaintiff alleged and 
proved ali the facts necessary under the circumstances to make out a 
good cause of action.”’ 

The effect of the decision is this: Ifa New York savings bank wishes 
to be in position to demand a bond of indemnity before making pay- 
ment of a deposit, where the pass book has been lost, it must duly en- 
act a proper by-law, containing such a provision, have it printed in the 
pass books, and post it in a conspicuous place in its banking rooms. 
The court, in this case, expressly states that it does not pass on the 
question whether such a by-law would be held to constitute a reason- 
able condition of payment, but there is no reason for believing that 
such a by-law would not be upheld. In the case of Mitchell v. Home 
Savings Bank, 38 Hun (N. Y.) 255, a by-law provided that in the 
event of the loss of a pass book, a duplicate would be issued upon sat- 
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isfactory proof and adequate indemnity. In this action, which was 
brought by the owner of a lost pass book to recover the amount of the 


deposit, it was held that the plaintiff could not recover without pro- 


ducing the original pass book, or procuring another by tendering 


adequate indemnity. 
SS 


Verbal Certification [1S a bank liable on a statement by one of its 
of Check. officers that a check drawn on it is good? This 
question arose in the case of Ballen & Fried- 
man v. Bank of Krenlin, 130 Pac. Rep. 539, recently decided by the 
Supreme Court of Oklohoma, and published on page 496 of this issue. 
It appeared that the plaintiffs had given value for two checks upon the 
verbal statement of an officer of the defendant bank that the checks were 
good, and that the bank had refused payment when the checks were 
subsequently presented for payment. It was contended by the plaintiffs 
that, as they were informed by the defendant's cashier that the checks 
were good, and had acted upon that information, the bank was estopped 
to deny its liability, and was responsible for the amount of the checks. 
' Asa general rule of law,’’ said the court. ©‘ as applied to ordinary 
transactions, the plaintiff is undoubtedly correct, but the question here 
is whether the ordinary principles of law in this regard apply to negoti- 
able instruments, including bank checks. It is believed that they do 
not apply, at least in the absence of actual fraud, which is not alleged 
in this case.’’ 

The reason for this holding is found in the provisions of the Nego- 
tiable Instruments Law. It provides that the acceptance of a bill of ex- 
change must be in writing, and this section of the statute is held to ap- 
ply to bank checks. There being no written acceptance, or certification, 
in this case, the bank was held to be free from liability. 

In the opinion it was said: °° The equitable grounds under which 
the plaintiffs claim seem to be strong; but a consideration of all the 
facts shows that, even on equitable grounds,the bank is entitled to con- 
sideration. Suppose that, when asked about the checks, the drawer 
had to his credit in the bank an amount sufficient to pay them. The 
bank would naturally answer that the checks were good. They were 
geood as the account then stood ; and if other checks sufficient to reduce 
the balance below the face of those in controversy had not come in be- 
fore they were presented, they would have been paid. If no other 
checks had been issued the bank would have done the drawee a grave 
injustice if it had answered that the checks were not good. Then, after 
giving out the intormation, suppose other checks had been presented. 
Under section 189 of the Negotiable Instruments Law, the giving of 
the checks in suit did not operate as an assignment of any part of the 
drawer’s fund. The bank could not refuse to pay other checks that 
were presented. The checks sued on had not been certified. The bank 
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would have been liable to any person presenting a check, unless they 
paid it. It is clear that to require the bank to pay these checks would 
be to make it responsible for having told the checks were good, with- 
out any fraudulent intention.’’ 

The question then arises, what is a bank officer to say when an in- 
quiry is made of him concerning checks drawn on the bank? If he finds 
that the checks are drawn by a depositor against sufficient funds, the 
safest course to pursue is to so state to the inquirer and to follow this 
statement with an explanation that he means that the checks are good 
at the time of the inquiry and that they will be paid unless some change 
occurs between such time and the time of presentment. He may in- 
form the inquirer that the checks will be certified, if the inquirer 
so desires, but not unless they are certified payment may be re- 
fused upon presentment, in case the drawer stops payment or the funds 
are withdrawn. In this manner the inquirer is given to understand 
that he, and not the bank, assumes the risk of the checks not being paid 


because of reasons beyond the bank’s control, and in some cases it may 


save the bank the cost of litigating the question and establishing in 
court its freedom from liability. 


a The bank depositor’s guaranty act of Kan- 

Deposit Guaranty Act sas has again been held to be constitutional, 

Held Constitutional. by the United States Supreme Court in the 

case of Abilene National Bank v. Dolley, 

33 Sup. Ct. Rep. 409. The opinion written by Mr. Joseph Holmes, 
is printed on pages 495 and 496 of this number. 

The constitutional objection urged against the statute in this instance 
was that it unfavorably discriminated against national banks. The ob- 
jection seemed to be based upon the ground that the statute would have 
the effect of making the state banks so attractive to depositors that an 
injury would result to the national banks. 

Answering this contention, the court stated: —° Itis replied that ex- 
perience has not justified the prophecy But even if it had, there is 
nothing to hinder the states from permitting a competing business and 
doing what Kansas has done with intent to make it popular and safe. 
The national banks are free tocome into the scheme. The suggestion that 
they could not come in and remain national banks is simply a statement 
of the situation of all competitors. They cannot retain the advantages 
of their adverse situation and share those of the parties with whom 
they contend. The statutes of the United States when they do not at- 
tempt to prohibit competition with national banks do not forbid com- 
petitors to succeed.”’ 





THE NEGOTIABLE INSTRUMENTS LAW. 


A SERIES OF PRACTICAL ARTICLES RELATIVE TO 
THE LAW OF NEGOTIABLE INSTRUMENTS, 


CITING RECENT AND IMPORTANT DECISIONS. 
By JOHN EDSON BRADY, OF THE NEW YORK BAR. 


(These articles were commenced in the July, 1909. issue.) 


VIII. NOTICE OF DISHONOR (Continued). 


Time of Giving Notice to Antecedent Parties. 

Where a party to an instrument receives a notice of dishonor, 
he has, after the receipt of such notice, the same time for giv 
ing notice to antecedent parties that the holder has after 
dishonor 


Place to Which Notice of Dishonor May Be Sent. 

Where a party writes his address after his signature the 
notice must be sent there; in other cases it may be sent to 
the post office nearest the indorser’s residence, or to one 
where he usually receives letters. If he lives in one place 
and has a place of business in another notice may be sent to 
either place, or it may be sent to his place of sojournment 
Where the notice is actually received in proper time, the 
place to which it is sent is immaterial 


$ 27. Time of Giving Notice to Antecedent Parties.—In Corbin v. 
Planters’ Nat. Bank, 87 Va. 661, 13S.E. Rep. 98, decided long before the 
adoption of the Negotiable Instruments Law, it was said: ‘Although 


there has been a diversity and fluctuation of opinion among judges as 


to what is reasonable time within which notice must be given by the 
holder to his indorser, it is now well settled that, ordinarily, where the 
parties reside at different places, notices should be forwarded the day 
after dishonor if practicable at least. * * * And the general rule is 
that each successive party who receives notice of dishonor is entitled 
to a full day to transmit it to any antecedent party who is chargeable 
over to him upon payment of the bill or note.’’ In this case the note 
matured and was dishonored in New York on October 14, 1887. The 
only evidence on the question of whether there was proper notice of 
dishonor was that of the cashier of the bank in Richmond, Va., which 
held the note. He testified that he received notice of dishonor from 
New York on October 17th and that on the same day he mailed a no- 
tice to the indorser. It was held that this was insufficient to hold the 
indorser for the reason that it did not appear when the notice was mail- 
ed in New York. If that notice was not mailed in proper time, then 
the notice sent by the bank to the indorser could not avail. 

In Standard Sewing Machine Co. v. Smith, Del., 40 Atl. Rep. 1117, 
it was said: “The holder may give notice of dishonor, in the first in- 
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stance, to all parties on the note liable to him, or he may give notice 
to the one next to him in order, or to any one or more he wishes to 
hold, and take the risk of notice being given by each one to the other in 
order of liability; and all parties duly notified in either way are liable. 
As he can only hold such as get notice, either from himself or others 
on the note in order, it is usual and best for him to notify all the par- 
ties in the first instance and thus save trouble.’’ 

In the same opinion the court also said: “‘Where there are several 
indorsers, each indorser has the same time after he receives the notice 
within which to transmit it to the next party, or to the party to whom 
he wishes to look, that the holder has in the first instance. If, there- 
fore, a party receives notice from a subsequent party one day, he is 
not bound to transmit it to a prior indorser until the next day.”’ 

Even where the indorser receiving notice of dishonor is a mere 
agent for collection, it has been held that he is entitled toan additional 
day in which to 
v. Carr, 66 Neb. 


“ive notice to the indorser preceding him. Oakley 


y 
s 
/ 


51, 92 N. W. Rep. 1000. It was also held in this 
case that the indorser thus giving notice need not actually prepare the 
notice which he sends, but may utilize for that purpose a notice sent to 
him by the protesting officer, addressed to the prior indorser. 

In a Massachusetts case it was held that where notices of dishonor, 
addressed to several indorsers, are sent by the notary, by mail, from 
the place where the note was payable, in one enclosure addressed to 
the last indorser at another place, such last indorser, in order to charge 
a prior indorser by forwarding such notice to him, through the post 
office, in a drop letter addressed to him at the said last place (there 
being no system of letter-delivery by carriers in that place) must de- 
posit the notice in the post office the same day he receives it from the 
notary. Shelburne Falls National Bank v. Townsley, 102 Mass. 177. 

The matter of giving notice of dishonor to antecedent parties is now 
regulated by section 178 of the Negotiable Instruments Law. It pro- 
vides that where a party to an instrument receives notice that the in- 
strument has been dishonored, he has, after the receipt of such notice 
the same time for giving notice to parties prior to him, whom he wishes 
to hold, that the holder had after dishonor to send out the original no- 
tice. The time allowed to the holder in sending out notice of dishonor 
was discussed in the article of this series appearing in the April, 1913, 
number. 

Under this section it was held that a notice of dishonor, given under 
the following circumstances was sufficient. The action was brought by 
the holder of a check againstthe drawer. The plaintiff indorsed and 
deposited the check in his bank for collection on the 28th of the month. 
He notified the defendant of the dishonor of the check on the 30th, 
which was immediately after he received notice of such dishonor from 
his bank. The court said: ‘’The plaintiff's bank had until the day fol- 
lowing the dishonor to give him notice, which would be July 29th, and 
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by section 178 the plaintiff had until the day following notice to him to 
give the defendant notice.’’ Jurgens v. Wichmann, 108 N. Y. 
Supp. 881. 

$ 28. Place to Which Notice of Dishonor May Be Sent. The 
place where notice of dishonor is to be sent is now regulated by section 
179 of the Negotiable Instruments Law. In the first place, if the indorser 
has added his address to his signature, the notice must be sent to that 
address. Where no address had been added to the signature the no- 
tice may be sent to the post office nearest to the indorser’s residence, 
or to the post office where he is accustomed to receive his letters. If 
the indorser lives in one place and has his place of business in another 
notice may be sent to either place If the indorser’ is sojourning in 
another place notice may be sent to the place where he is so sojourning 
To prevent indorsers, who have actually received notice in proper time, 
from taking undue advantage of the technical requirements of this sec- 
tion it is further provided that ‘ where the notice is actually received 
within the time specified in this act it will be sufficient though not sent 
in accordance with the requirements of this section.’’ 

Where a party to a negotiable instrument has added his address to 
his signature, then a notice of dishonor intended for him must be sent 
to that address. This provision of the Negotiable Instruments Law is 
based upon the rule which existed prior to the adoption of the statute. 
In the case of Bartlett v. Robinson, decided in 1868, 39 N. Y. 187, it 
appeared that the indorser of a promissory note, one Charles Robinson 
added to his indorsement a designation of his address, viz., 214 East 
18th.’’ Inthe opinion it was said that, where an indorser writes his ad- 
dress after his signature, the same is an invitation to the holder to de- 
liver a notice addressed to him as indorser at that place, and concludes 
him sothat he may not deny that, for all the purposes and conditions of 
the indorsement, that shall be deemed his residence or place of business. 
If he has actually removed, and that fact is known to the holder, another 
question would arise, but in the first instance it is clear that a notice at 
that place would be deemed sufficient to bind him.’’ The court goes 
on to state that in such a case the obligations of the holder and indorser 
are reciprocal and that ©‘ such designation should be deemed a quatifica- 


tion of the indorsement, and import that notice shall be personal or by 


delivery at the place designated.’’ In other words, where the indorser 
designates his address, the notice must be sent to that place. In this 
case it appeared that the notice was addressed to the indorser at New 
York City generally. There were at least two other persons residing in 
New York City at the time having the same name as the indorser and 
the notice thus mailed was never received by the indorser. 

In Eastern Bank v. Brown, 17 Me. 356, it was held that where a 
person directed the messenger of a bank to leave his notice at a certain 
place, a notice of the dishonor of a bill left for him at that place by the 
messenger was sufficient to charge him with liability. In the case of 
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American Exchange Nat. Bank v. American Hotel Victoria Co., 103 
N. Y. App. Div. 372, 92 N. Y. Supp. 1006, it was said: “° Where per- 
sonal service is relied upon, the evidence must show either actual per- 
sonal service or an ordinarily intelligent, diligent effort to make person- 
-al service upon the indorser either at his place of business during busi- 
ness hours, or at his residence if he has no place of business; but if 
he be absent, it is not necessary to call a second time, and the notice 
may in that event, be left with anyone found in charge, or if there be 
no one in charge, or no one there, then the giving of notice is deemed 
to be waived.’’ 

Where a note, dated at Sheepshead Bay, N. Y., was indorsed ‘Fanny 
McCane,’’ and also “Fanny McKane, per John Y. McKane, Att’y.,”’ it 
was held that notices of dishonor, mailed to Fanny McKane, and 
John Y. McKane, Att’y , at Sheepshead Bay, were sufficient to charge 
the former, although it appeared that John Y. McKane, the husband 
of Fanny McKane, with whom she lived at Sheepshead Bay, had died 
about a month prior to the maturity of the note. Mohlman Co. vy. 
McKane, 60 N. Y. App. Div.546, 69 N. Y. Supp. 1046. 

Where a notary called at the dwelling place of an indorser, found 
the house locked, and was informed, upon inquiring of the nearest 
resident that the indorser and his family were away on a visit, it was 
held that the obligation of giving notice had been complied with. 
Williams v. Bank of the United States, 2 Peters (U. S.) 96. 

A notice of dishonor may be sent to the post office nearest the in- 
dorser’s residence. But a notice addressed to an indorser at a post 
office. where he habitually receives his mail, is sufficient though such 
post office is not the one nearest to his place of abode. Mercer vy. 
Lancaster, 5 Pa. 160. In this case it appeared that the indorser lived 
three-quarters of a mile from Darlington Corner, Pa., at which there 
was a post office, and three miles from West Chester, the place to 
which the notice was sent. The court said: ‘‘Although there was a 
post office nearer his dwelling, than the one used in this instance, yet 
if he was in the habit as the jury have found, of using that, as more 
convenient for his business, it was an accommodation to the defendant, 
as it was more likely to reach him if the notice was put into the West 
Chester office, and of course the defendant has no just right to 
complain.’’ 

An indorser resided in the village of Palatine Bridge, N. Y., in 
which there was a post office, and occasionally received letters there. 
He had a place for the transaction of business at Canajoharie, about 
half a mile distant from Palatine Bridge, and had a post office box at 
that place, where he received mest of his letters. It was held in Mont- 
gomery County Bank v. Marsh, 7 N. Y. 481, that, under these circum- 
stances, a notice mailed to the indorser at Canajoharie was sufficient to 


bind him. 
It has been held that, where an indorser is in the habit of receiving 
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mail at three different post offices, a notice of dishonor may be mailed 
to him at anyone of the three. Bank of the United States v. Corneal, 
2 Peters (U. S.) 549. Inthis case it was also held that a notice ad- 
dressed to indorser at °° Campbell County, Kentucky’’ in which county 
the indorser resided, was sufficient, it appearing that the indorser did 
not reside within the limits of any post town. 

In Shelburne Falls Nat. Bank v. Townsley, 107 Mass. 444, the hold- 
er of a note and the indorser lived in towns closely situated to each 
other, in each of which there was a post office. It was shown that the 
indorser was in the habit of resorting to both post offices for his mail. 
But it was held that a notice directed to the indorser at the town where 
the holder resided was insufficient in the absence of proof that the no- 
tice actually reached the indorser in proper time. “We find no case,’’ 
said the court, ‘in which itis held that an indorser, living in a post 
town, is properly notified by a drop letter, left for him in the post office 
in another town, where the holder resides, and addressed to the indorser 
as if he also resided there, even though it should appear that the in- 
dorser is in the habit of resorting to the post office in each of the two 
places.”’ 

A very recent decision under this section, involving a notice claimed 
to have been sent to the indorser’s place of business, is in re Mandel- 
baum, 141 N. Y. Supp. 319. It was here attempted to charge a Mrs. 
Rosendahl with liability as the indorser of two promissory notes. The 
maker of the notes was a corporation which had its offices at No. 83 
Reade Street, New York City. The indorser resided in West 58th 
Street, New York City. The notices of dishonor intended for her were 
sent to the office of the corporation. It appeared that the indorser was 
a director and stockholder of the corporation. It was not shown that 
the indorser received her mail at the Reade Street address, or that the 
notices sent there were actually received by her. It was held that the 
steps taken to charge the indorser were insufficient. The section pro- 
vides that where an indorser lives in one place and has a place of busi- 
ness in another place, the notice may be sent to either place. If the 
word  place,’’ as used in this section, is given the same meaning which 
is accorded it in section 174 (providing for the time of sending notices 
where the parties reside in different places), then the place of business 
is not a proper place to send notice of dishonor, where the indorser 
lives inthe same city, town or village, where he has his place of busi- 
ness. Of course, in cases where the indorser resides and has his place 
of business in the same place, a notice sent to the place of business 
will generally be good under that provision of section 179 which allows 
notice to be sent to the place where the indorser is accustomed to re- 
ceive his letters. But, as stated above, it was not shown here that the 
indorser was accustomed to receive mail at 83 Reade Street. And, 
even assuming that notice is sufficient in all cases when mailed to or 
served at the place of business, the claimant could not hold the indors- 
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er in this instance for the reason that he did not establish that 83 
Reade Street was the indorser’s place of business. 

Where it is sought to charge an indorser by a notice of dishonor 
left at his usual place of business, it is not sufficient to show that the 
notice was left in the building where the indorser maintained his office. 
Kleinmann v. Boernstein, 32 Mo. 311. In this case it was held proper 
to instruct the jury as follows: “If the jury finds from the evidence 
that the notice of protest and nonpayment of the note in question was 
left by the notary on a desk in the second story of the building occu- 
pied by defendant Boernstein, and that the business office of said de- 
fendant was inthe third story of said building, then the jury ought to 
find a verdict for said defendant Boernstein, unless they further find 
from the evidence that defendant actually received said notice.’’ 

In the case: of Berridge v. Fitzgerald, 10 B. & S. CEng.) 668, the de 
fendant had indorsed a note made by a limited stock company, of which 
he was one of the directors. The transaction was consummated at the 
company's office. The defendant was an acting director and was in the 
habit of attending at the company’s office. The court decided that the 
defendant had held out the company’s office as his place of business, 
and that a notice of dishonor sent there was sufficient. 

In Bank of the Commonwealth v. Mudgett, 44 N. Y. 514, it was held 
that a notice of dishonor was sufficient when directed tu the defendant 
at his desk at the custom house. The court decided that the notice was 
sufficient, being of the opinion that the defendant had his place of busi- 
ness at the custom house, and was in the habit of attending there daily 
in the discharge of his duties. 

The indorser in Bank of America v. Shaw, 142 Mass. 290, abscond- 
ed before the maturity of the note and his address was known only to 
his counsel, a confidential friend and his immediate family. At the 
time of the maturity of the note the store formerly occupied by the in- 
dorser was in the possession of an assignee under a voluntary assign- 
ment. The indorser had a domicil in another town in the state and 
this domicil he retained after his absconding. The holder of the note 
knew of the assignment, but did not know of the fact that the indorser 
had ceased to do business at his former store or that he had a domicil 
at another place in the state. He accordingly sent notice of dishonor 
to the former place of business. It was heldthat the notice was good. 


‘* Phe guiding principle,’* said the court, ‘‘ is that notice should be sent 


to the place where the party notified will be most likely to receive it, 
and reasonable diligence must be shown in ascertaining where that 
place is.’’ 
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CERTIFICATE OF DEPOSIT ISSUED BY MISTAKE. 


Johnson v. First Natior Bank of Denver, Court of Appeals of Colorado, March 10, 1913. 131 Pac 


Rep. 284 


Where a bank, through an error on the part of one of its clerks, issues a certifi- 
cate of deposit for 3315, having received but $35 therefor, it is entitled to an injunc- 
tion restraining the transfer of the certificate and an order requiring it to be de 


livered up. 


Action by the First National Bank of Denver against Nels Johnson. 
There was a judgment for plaintiff, and defendant brings error. 
Affirmed. 

CUNNINGHAM, P. J. Johnson, plaintiff in error, to whom we shall 
hereafter refer as defendant, on March 30, 1907, entered the banking 
house of the defendant in error, to whom we shall refer as plaintiff, 
where and when he paid a certain sum of money to one of plaintiff's 
tellers and received therefor a certificate of deposit in the sum of $315. 
The controversy out of which this action grows arises over the conten- 
tion as to the amount of money actually paid to the teller by defendant. 
Plaintiff contends that it received but $35, while the defendant insists 
that he paid $315, the full amount of the certificate of deposit issued to 
him. When defendant delivered his money to the teller, that official 
filled in a partly printed slip or ticket by writing certain figures there- 
on and placing an initial letter indicating that a certificate of deposit 
was desired, and passed the same toa clerk of the bank. Thereupon 
the clerk wrote out a certifiate of deposit to W. J. Johnson for $315, 
and, after having the same signed by a third official of the bank, handed 


Nore.—For other similar decisions see Banking Law Journat Digest, $8 84-97 
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it, together with the ticket which he had received from the teller, back 
to the teller, who, looking at the ticket, called out the name of N. J. 
Johnson, whereupon the defendant stepped up and received from the 
teller the certificate of deposit for $315, and left the bank. At the close 
of the day the teller made up his books, which corresponded with his 
cash. The clerk likewise made up his account of the day’s business, 
and, by comparing the same with the teller’s account, it was at once 
discovered that the clerk's account showed that he had issued drafts to 
the amount of $280 in excess of what the book or account of the teller 
indicated, whereas they ought to have corresponded. Thereupon the 
teller, in checking over the clerk's account with the tickets which he 
had handed to and received back from the clerk, discovered, as he says, 
that the Johnson ticket was meant by him for $35 cnly, and the clerk 
had read it $315. Thus the discrepancy, on the theory of the plaintiff, 
was explained. Promptly the bank wrote two letters, addressed to 
parties by the name N. J. Johnson, who the directory showed lived in 
different parts of the city. One letter was returned to the bank with 
the notation that the party had moved. The other letter, addressed to 
the street number where the defendant had lived for many years, was 
never returned to the bank, although the return card of the bank was 
upon the envelope so addressed. This letter the defendant denies ever 
having received. <A few days later a representative of the bank called 
upon the defendant and advised him that an error had been made in his 
certificate of deposit, and asked him to come to the bank. This the de- 
fendant declined to do, and disputed the statement that there had been 
any error, or, if so, that the error “ was not on him,’’ to use his lan- 
guage. Still later two representatives of the bank called on the de- 
fendant, with the same result. On June 13, 1907, the bank filed its 
complaint in the district court, alleging its error or mistake in the issu- 
ance of the certificate of deposit substantially as we have stated; its in- 
ability to induce the defendant to surrender the certificate, or to permit 
its correction ; the insolvency of the defendant ; its want of a speedy or 
adequate remedy; that the defendant threatened and was about to ne- 
gotiate the certificate ; and the irreparable damage that such negotiation 
would entail upon it. Plaintiff further offered in its complaint to de- 
liver to defendant a certificate of deposit for $35. and prayed for a 
mandatory writ of injunction requiring defendant to deliver the certifi- 
cate to it or to the clerk of the court, for a temporary writ restraining 
the transfer of the certificate, and for other equitable relief. 

In due time a temporary restraining order was issued, and after cer- 


tain proceedings the defendant answered, admitting the receipt of the 
certificate for $315, and alleging that he had paid $315 in money to the 
bank therefor. The insolvency of the defendant was not denied in the 
answer, and, in an affidavit filed by him during the proceedings, his in- 
solvency was admitted. The summons was served personally on the 
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defendant on June 14th. On the same day the defendant negotiated 
the certificate of deposit by purchasing from a clothing house a suit of 
clothes for $15, and receiving the difference between that amount and 
the face of the certificate, $300, in cash. The court found that the de- 
fendant had transferred the certificate of deposit to an innocent third 
party, for value, after the commencement of the suit, and the service of 
summons upon him. Other general findings were in favor of the bank, 
and the defendant was ordered by the court to pay in to the clerk of the 
court, for the use of the bank, $280, together with interest. After 
various citations, and after the defendant had been committed, he paid 
a portion of the judgment, and thereupon sued out the writ of error up- 
on which this hearing proceeds. 

On the trial of the cause on its merits, the defendant testified un- 
equivocally to the payment of $315 to the bank, describing with great 
accuracy the denomination of the bills, their appearance, and even the 
numbers thereof; that is, as to 14 of them which he said were $20 
gold certificates, numbered consecutively. These bills the defendant 
contended were new. It seemed to be his theory that the bank had 
treated them as bills that had never been emitted, and that its discrep- 
ancy in cash could be accounted for in this way. One witness intro- 
duced by defendant testified that he had cashed a check for defendant 
a few days before the transaction in question in which he had paid him 
12 or 14 new gold certificates such as defendant described. His wife 
and son also testified to having seen him in the possession of such bills 
at or about the date of the deposit. In many respects defendant's tes- 
timony, and that given by members of his family, was far from satis- 
factory, particularly on the question of the source from whence he had 
acquired the funds which he deposited. In other respects the testimony 
of the defendant was in hopeless conflict with the two representatives 
of the bank who called upon him prior to the bringing of the suit. We 
think, from a reading of the record, that the testimony of the teller 
who received the money does not fairly show that he had any distinct 
recollection as to the amount of money he received, but relied for his 
infermation, upon this point, on what he claims the ticket made out by 
him at the time he received the money, and which he passed to the 
clerk as hereinabove detailed, discloses. The original ticket is brought 
up by bill of exceptions and is before us. It must be admitted that the 
figures on the same might well be taken for $315 instead of $35. In- 
deed, we believe they would be so understood and read, in the absence 
of all other evidence, by an ordinary person. An expert witness was 
called by plaintiff, who, after examining many similar tickets made by 
the bank’s teller, gave it as his opinion that it was intended by the 
teller to represent $35 rather than $315. We think it very questionable 
whether this is a subject for expert testimony, and would be inclined to 
rule that its admission was erroneous and prejudicial, had the case been 
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tried to a jury; but the case was tried to the court without a jury—a 
feature to which we shall presently direct our attention. 

It seems probable that the teller intended the figures, when he madc 
them, to represent $35, and, in making up his book from these tickets, 
he must have soread them. Otherwise his account and his cash would 
not have balanced. The clerk who wrote the certificate, it will be 
remembered, was intrusted with no cash and handled none; his duty 
being to write the certificates, drafts, and instruments of that sort from 
the memoranda furnished him by the teller. Had the conduct of the de- 


¢ 


fendant throughout been characterized by open frankness and honesty, 
the correctness of the trial court's judgment might well be questioned 

But he admits having twice had notice of the bank’s claim of error, and 
it seems probable that he received the letter written by the bank, which 
did not purport to state what the error consisted of, but simply that an 
error had been made, and asked him to call that the same might be 
corrected. There had been an error made by the clerk in writing the 
defendant’s name in the certificate of deposit, which, as we have stated 

showed the name as W. J. Johnson instead of N. J]. Johnson, and its 
written with unusual legibility. Moreover, the circumstance and time 
of the negotiation of the certificate by the defendant, as detailed above, 
is suspicious, to say the least, and tends to indicate a disposition on his 
part to so shape conditions as to prevent the bank from profiting by any 
judgment that it might obtain against him. We are satisfied that the 
evidence is sufficient to sustain the judgment which the trial court ren 

dered in favor of the bank. 

The judgment of the district court is affirmed. 


PENALTY AGAINST NATIONAL BANK FOR USURY. 
Meredith v. American Nat. Bank, Supreme Court of Tennessee, February 


Under the Federal Statutes (Rev. St. U. S.. See. 5198) where a national bank 
exacts usurious interest, the party paying the same may recover from the bank twice 
the amount of the entire interest paid He is not limited to twice the amount by 


which the interest paid exceeds the law fui rate 


Action by D. M. Meredith, as administrator of the estate of J. L. 
Dibrell, deceased, against the American National Bank of Sparta 
Decree for defendant, and plaintiff brings error. Reversed and re- 
manded. 

GREEN, J. This suit was brought by the administrator of J]. L. 


Dibrell, deceased, to recover from the defendant, a national bank, the 


penalty provided by the act of Congress for the taking of usurious in- 


terest by a national banking association. 
A demurrer to the bill was interposed in the court below, partially 


Nore:—For other similar decisions see BANKING Law JourNAL Digest, § 500 
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sustained, and the billamended. A subsequent and amended demurrer 
was filed, and one ground thereof sustained, and the amended bill dis- 
missed. While the record is in some confusion, the questions which 
are presented to this court appear to be but two. 

The chancellor held that complainant was only entitled to recover, 
if anything, double the excess of the interest charged over the legal 
rate of interest, and he further held, passing upon the amended de- 
murrer, that complainant was not entitled to any recovery, because the 
bill failed to show that the debts upon which the usurious interest was 
exacted had been paid. Complainant excepted to both these rulings, 
and these are the only questions before us upon this writ of errer. 

The holding of the chancellor that complainant was entitled to 
recover only double the excess over the legal rate of interest was based 
upon the former ruling of this court as announced in Bobo vy. People’s 
National Bank, 92 Tenn. 444, 21 S. W. 888, followed by First National 
Bank v. Hunter, 109 Tenn. 91, 70 S. W. 371. Such was the construc- 
tion of the act of Congress by this court. 

Since the decision in Bobo v. People’s National Bank, supra, the 
Supreme Court of the United States has construed the section of the act 
of Congress (Rev. Stat.U.S. 5198|U.S. Comp. St. 1901, p. 3493]) pro- 
viding for a penalty against national banks exacting usurious interest, 
and that court was held that twice the amount of the entire interest 
paid, and not twice the sum by which the interest received exceeded the 
lawful rate, is the measure of recovery from a national bank under this 
statute. First National Bank v. Watt, 184 U. S. 151, 22 Sup. Ct. 457, 
46 L. Ed. 475. 

The construction of a federal statute, adopted by the Supreme 
Court of the United States, is binding upon us, and we must overrule 
the cases of Bobo v. People’s National Bank and First National Bank 
v. Hunter, supra, in so far as they are in conflict with First National 
Bank v. Watt, supra. 

The chancellor was therefore in error, in so limiting the amount of 
complainant's recovery. 

Passing upon defendant’s demurrer, the chancellor sustained that 
ground of demurrer to the effect that the bill did not show that com- 
plainant’s intestate had paid the bank, and for this reason dismissed 
the bill. 

The argument made by the defendant in support of this ground of 
demurrer is that, if the bank holds obligations against deceased exceed- 


ing all the interest paid to it by deceased, the law will apply all pay- 
ments that have been made, whether intended as interest payments or 


not, to that portion of the obligation of deceased that is a valid legal 
charge against his estate. 

It is said, evenif there had been an intention or purpose on the part 
of defendant to collect and receive usurious interest, so long as the 
notes of deceased are unpaid in the bank’s hands, there remains a locus 
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poenitentia, and the payments that have been made may be applied to 
that portion of the obligation that is legal and valid. 

Such a result has been reached by some courts in construing usury 
statutes of the different states, but the act of Congress with reference 
to national banks is strictly a penalty statute, and no court has held 
that payment of the debtor’s obligation in full is a condition precedent 
to the bringing of a suit for recovery thereunder. 

Speaking on this subject, the Supreme Court of Texas said : 

‘When, however, the parties, as they did in this case, appropriated 
and intended to appropriate the payment to usurious interest, the locus 
poenitentiz can no longer exist ; for the offense has been consummated, 
the greater rate of interest has been paid, and the right to the penalty 
is fixed. The interest contracted for being usurious, the act of Con- 
gress declared it all forfeited, and there was no legal claim for interest 
on which the payments could have been appropriated.’’ Stout v. 
Ennis Nat. Bank, 69 Tex. 384, 8 S. W. 808. 

The Supreme Court of Iowa observes : 

‘’ The usurious transaction must be held to have occurred when the 
usurious interest sought to be recovered was paid. Where a payment 
upon the indebtedness has been made under such circumstances that it 
may fairly be inferred that it was the inteniion of the debtor to make, 
and of the creditor to receive, payment upon the interest, we think a 
right of action must be held to have accrued at once in favor of the 
debtor for the amount paid and the penalty. We see nothing in the 
policy of the law which would applv all payments first upon the princi- 
pal, and postpone the debtor's right of action until he had paid both 
principal,and interest. The debtor needs no such rule for his just pro- 
tection ; and where the fair inference is that the creditor, in receiving 
the payment, intended by receiving the usurious interest to violate the 
law, he should not be allowed to escape by insisting upon an applica- 
tion different from what he intended. We think there is nothing in the 
law that should be held to give the acts of the parties a different char- 
acter from that which they bear upon their face.’’ Kinser vy. Farmers’ 
Nat. Bank, 58 Iowa, 728, 13 N. W. 59. 

The Supreme Court of Nebraska says: 

‘We know of nothing in the act of Congress by which any reason- 
able construction could be held to imply that a party's right of action 
against a national bank to recover twice the amount of usurious interest 
paid by the bank for the use of a loan of money made to him by the 
bank depended on his first paving the principal of the usurious loan, 
nor have we been cited to or been able to find any decision of any court 
which so holds.’ Exeter Nat. Bank v. Orchard, 43 Neb. 579, 61 N. 
W. 833. 

Other cases to the same effect are National Bank v. Trimble, 40 
Ohio St. 629; Lebanon Nat. Bank v. Karmany, 98 Pa. 65. 

The bank incurs the penalty when it exacts the usury. The right of 
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action for the penalty accrues when the usury is paid. Suit under this 
statute is not postponed until the debt is paid, and a bill is not demur- 
rable for failure to aver payment of the principal obligation. 

The chancellor, therefore, was in error in sustaining this demurrer, 
and his decree must be reversed, and the cause remanded for further 
proceedings. The bank will pay the costs of this court. 


DEPOSIT IN TWO NAMES HELD NOT TO CREATE 
A TRUST. 


Citizens’ Nat. Bank v. McKenna, Kansas City Court of Appeals, February 3, 1913. 1538. W. Rep. 521 


A depositor placed money in a bank and received a certificate of deposit payable 
to the order of himself or his nephew, declaring at the time that he wished his 
nephew to have the money in case of his death. He retained possession of the 
certificate until the time of his death. It was held that the deposit was merely an 
attempt to make a testamentary disposition of the money end that no trust in favor 


of the nephew was created. 


Interpleader by the Citizens’ National Bank against William Mc- 
Kenna and Thomas Austin, administrator of John McKenna, deceased. 
From a judgment for the administrator, William McKenna appeals. 
Affirmed. 

ELLISON, J. The Citizens’ National Bank of Chillicothe, Mo., held 
$3,500 which had been deposited by John McKenna. He died shortly 
after making the deposit, and his administrator and William McKenna, 
a nephew, each claimed the money. The bank brought action in equity, 
asking that the claimants be required to interplead for the money. 
They appeared and made their claim in due form. The result in the 
trial court was in favor of the administrator, and William appealed. 

Deceased, John McKenna, was an old man possessed of considerable 
property, and without a family of his own. He died April 14, 1910. 
Near three weeks prior to his death, on March 26, 1910, he deposited 
the above sum in the bank and received the following certificate of de- 
posit, payable to himself or interpleader William McKenna: ‘* The 
Citizens’ National Bank of Chillicothe. Chillicothe, Mo., Mar. 26, 1910. 
$3,500.00. John McKenna has deposited in this bank thirty-five hun- 
dred and no-100 dollars, payable in current funds to the order of him- 
self or Wm. McKenna, six months after date, on return of this certifi- 
cate properly indorsed, with interest to maturity only at the rate of 3 
per cent. perannum. This certificate of deposit is not subject to check 
and draws no interest after maturity. R.F. McNally, Cashier.’’ 

Before this he had a time deposit of $2,000, drawing interest, and a 
checking account of $1,500. At the time of the deposit we have just 


set out, he came to the bank in company with William, whom he intro- 
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duced tothe cashier. He stated to the latter: © I have $2,000 in a cer- 
tificate and $1,500 in my checking account. I want it put in a certifi- 
cate to bear interest, payable to my nephew, William McKenna, in the 
event I die, or anything happens to me.’’ The cashier’s testimony 
continued as follows: “I said, ‘I can make the certificate to you or 
William McKenna.’ I said, ‘Is that satisfactory?’ And he said: 
‘Yes; I want his name on the certificate.’ I asked him how he was 
feeling, and he said he was a candidate for the ‘ cemetery,’ and I no- 
ticed it because in my relations with him it was the first time I heard 
him speak of dying. I put the certificate in an envelope, and he stayed 
around the bank about an hour, and I took him to the hospital in my 
automobile, with his nephew. That was the last time I ever saw him, 
and he died fifteen days later.’’ On further examination the witness 
repeated that deceased said that he ‘wanted the money to go to Wil 
liam in the event of his death, or anything happening to him.”’ 

During this conversation and transaction William said nothing 
Deceased kept the certificate in his possession up to his death, without 
indorsement or change of any kind. There was other evidence tending 
to show that he intended the money for William. There was other 
‘vidence showing that a few days atter the deposit deceased escaped 
from the Sisters’ Hospital in Chillicothe, where he was staying, having 
evidently become deranged. He was taken back. So there was evid- 
ence that he had $2,375 in a glass jar buried under the floor of his 
cabin on his farm in Linn county, of which he told his nephew, John P. 
McKenna, and asked him to go and get it. There was some question 
made as to how this was accounted for. But we do not see that these 
matters can affect the question which finally determines the case. 

Interpleader McKenna, realizing that to constitute a gift inter vivos 
there must have been, added to an intention to give, an actual delivery 
of the gift (Harris Banking Co. v. Miller, 190 Mo. 640, 89 S. W. 629, 
1 L. R. A. [N. S.] 790; Godard v. Conrad, 125 Mo. App. 165, 101 S., 
W. 1108), makes no claim on that theory. His stand is that there was 
a trust created in his favor; the deceased being both trustor and 
trustee of the fund. There is no legal objection to a trust in personal- 
ity being created in parol, a writing only being required for realty; 
nor is there any legal requirement that a third party shall be the 
trustee. The donor may make himself such. Mize v. Bates County 
Nat. Bank, 60 Mo. App. 358. 

The question therefore is: Did the acts of deceased make the de- 
posit a trust fund for William, with himself as the trustee in possession 
of the fund? In order to transfer the money from the owner into the 
condition of trust for another, there must be a present and permanent 
change of the title. If the trustor is himself the trustee, the title must 
have passed from him; he thenceforth holding the trust property for 
the beneficiary. 


It seems clear to us that no such disposition was made of the money 
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in controversy, and that no intention of deceased to make such dispo- 
sition was shown. He said he wanted William to have it 7/ he died, or 
anything happened to him; these expresssions doubtless meaning the 
same thing. The circumstances rebut an intention for a present part- 
ing with the title. They show rather a reservation of his own owner- 
ship and control ; and without doubt deceased considered the money in 
his power and ownership, if he should conclude to use it before he died. 

The Supreme Court, in quoting from Stone v. Hackett, 12 Gray 
(Mass.) 227, said that equity would not regard a transaction as creating 
a trust so long as it remains executory. Estate of Soulard, 141 Mo. 
loc. cit. 660, 662, 43 S. W. 617. The property must have passed out 
of the trustor, so as to effectually pass the title, equitable though it be, 
to the cestui que trust. And so the law is stated in Godard v. Conrad, 
125 Mo. App. 165, 175, 101 S. W. 1108. In support of like sugges- 
tions the Supreme Court of Michigan said: “It [the declaration of 
trust| must be such that from the time it is made the beneficiary has an 
enforceable, equitable interest in the property, contingent upon nothing 
except the terms imposed by the terms of the declaration of the trust 
itself. If Mrs. Turner, in her lifetime, had declared her intention to 
sell and transfer these notes, could plaintiff have maintained an injunc- 
tion to restrain such action; or, if she had actually sold them, could 
plaintiff have maintained trover against her for their value?’’ Bots- 


ford v. Bradfield, 141 Mich. 370, 104 N. W. 620. 
The form of the certificate, as well as his expression in directing its 


issuance, shows a testamentary disposition was intended—a disposition 
only to become consummated at his death without other direction, a 
condition incompatible with a trust. The words of the certificate, to 
pay °° to the order of himself or William McKenna,’’ meaning that if 
he died William would then become the owner of it, and could cash it. 

It is not a hazardous statement to say that if deceased had not died 
for several years, and in the meantime had cashed the certificate and 
used the fund, that no one would have been found to say that William 
had any claim upon it. 

Reliance is placed on the case of Harris Banking Co. v. Miller, 190 
Mo. 640, loc. cit. 669, 670, 89 S. W. 629, 638 (1 L. R. A. [N. S.] 790). 
It is vitally dissimilar in essential facts. There, as here, the dispute 
was Over a certificate of deposit. The depositor took a certificate in his 
own name, and then made a written, unconditional, and absolute in- 
dorsement to the claimant, and delivered it to her to read, declaring it 
was hers, and afterwards asking her to take charge of it, which she 
refused to do; and he continued to keep it for her. The opinion is an 
exhaustive discussion of the subject, and approves of the law as we 
have herein stated it. There the creation of the trust “‘ was in the 
present tense ’’ and “‘a completed transaction,’’ ©’ not that he intended 
to give it to her, but it was now hers, subject only in the right of himself 
to receive the interest thereon:’’ and that as to “‘ this fund he had 
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made a final disposition of it.’’ And this, in effect, is the ruling in 
Godard vy. Conrad, supra. 

Nor is this case like that of Mize v. Bates County Nat. Bank, 60 
Mo. App. 358, decided by this court. There a certificate of stock was 
surrendered to the bank by the father, and three new ones issued, one 
to each of three children, and the dividends were credited by the bank 
to the father, as trustee ’’ for the children. 

It follows from the foregoing considerations that we approve the 
conclusion of the trial court, and hence affirm the judgment. All concur. 


NEGLIGENCE IN MAKING COLLECTION. 


St. Louis Carbonating & Mfg. Co. v. Lookeba State Bank, Supreme Court of Oklahoma, February !! 
1913. 130 Pac. Rep. 280 


The plaintiff forwarded to the defendant bank a bill of lading, a draft on the 
consignee for part of the purchase price and notes and mortgage to be executed for 
the balance, with instructions to collect the draft and have the notes and mortgage 
executed before delivering the bill of lading. The bank was held liable for the 
actual loss suffered by the plaintiff where it delivered the bill contrary to instruc 
tions. 


Action by the St. Louis Carbonating & Manufacturing Company 
against the Lookeba State Bank. Judgment for defendant, and plain- 
tiff brings error. Reversed and remanded. 

Dunn, J. This case presents error from the county court of Caddo 
county. On February 18, 1910, plaintiff in error as plaintiff filed its 
petition in the said court against the defendant, in which it was alleged 
that it was a corporation organized under the laws of the state of Mis- 
souri and located in the city of St. Louis in said state; that on the 17th 
day of March, 1909, plaintiff forwarded by mail to the defendant a 
certain bill of lading from the plaintiff as consignor to Wade & Hadley, 
of Lookeba, Okl., as consignee, said bill of lading calling for a soda 
fountain and supplies, a sight draft on said Wade & Hadley and in fav- 
or of plaintiff, in the sum of $50, and 20 notes for $10 each made pay- 
able to plaintiff to be signed by said Wade & Hadley as makers, and 
also one chattel mortgage upon the merchandise so consigned. Accom- 
panying the notes, chattel mortgage, and bill of lading, was a letter to 
the said Lookeba State Bank as follows: ‘°*We are sending you here- 
with sight draft for $50.00, twenty notes for $10.00 each, and chattel 
mortgage securing the payment of notes. We will ask you to have 
these notes and mortgage signed by Wade & Hadley of your town. 
We will also ask you to collect the inclosed draft for $50.00 from them, 
and after same has been done we will ask you to surrender bill of lad- 
ing, which is also inclosed herewith. We will then ask you to kindly 
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have the mortgage properly recorded and return same to us with all 
notes and proceeds of sight draft, less your fee for vour services in the 
matter.’’ 

Plaintiff alleges that the instructions given the said bank in the fore- 
going letter were not followed, but that, contrary thereto, defendant did 
not collect said sight draft from the said Wade & Hadley and did not 
have the said Wade & Hadley execute and deliver the notes and mort- 
gage, and delivered said bill of lading to Wade & Hadley without first 
collecting the said $50 and without securing the proper execution of the 
notes and mortgage; that, upon the delivery of the said bill of lading 
to Wade & Hadley by the defendant, the said Wade & Hadley secured 
the soda fountain and supplies and appropriated the same to their own 
use and benefit. Plaintiff alleges that, by reason of said negligent and 
wrongful delivery of the said bill of lading, it had been damaged in the 
sum of $250, for which sum it pays judgment with interest from 
April 1, 1909, and for costs. Defendant answered by general denial, 
and the cause came on for trial before the court without a jury. Plain- 
tiff established the averments of its petition by the deposition of its presi- 
dent, to which defendant filed a demurrer, which was by the court sus- 
tained, and the cause has been lodged in this court for review. 

The question presented is whether the bank acting in the capacity of 
agent for the plaintiff having violated the instructions set out in the 
above letter, is liable, and, if so, in what amount. We think the rule 
as to the liability of the bank is well stated in Clark & Skyles on the 
Law of Agency, § 402d, as follows: ~°' It is the duty of an agent who 
receives negotiable paper for collection to do all acts necessary to se- 
cure and preserve the liability thereon of all the parties prior to his prin- 
cipal; and if he fails in this duty, and thereby causes loss to his prin- 
cipal, he becomes liable for such loss.’* See, also, 2 Bolles on Modern 
Law of Banking, p. 572 et seq. ; Bank of Big Cabin v. English, 27 Okl. 
334, 111 Pac. 386; Chapman vy. McCrea et al., 63 Ind. 360; Palmer v. 
Holland, 51 N. Y. 416, 10 Am. Rep. 616; Hoard v. Garner, 5 N. Y. 
Super. Ct. 179; Bank of Washington v. Triplett et al., 1 Pet. 25, 7 L. 
Ed. 37; Tyson v. State Bank of Indiana, 6 Blackf. (Ind.) 225, 38 Am. 
Dec. 139; Mound City Paint & Color Co. vy. Commercial Nat. Bank, 4 
Utah, 353, 9 Pac. 709; National Revere Bank vy. Nat. Bank of Republic, 
172 N. Y. 102, 64 N. E. 799. 

Defendant argues that it is not made liable for the amount of the 
$50 draft by delivery of the bill of lading, for the reason that defendant 
had no right to retain the bill of lading from Wade & Hadley in accor- 


ri 
dance with plaintiff's instructions because the goods shipped were in- 


effect delivered to Wade & Hadley on being consigned to them. On 
this identical proposition the Supreme Court of South Carolina, in the 
case of Greenwood Grocery Co. vy. Canadian County Mill & Elevator 
Co., 728. C. 450, $2 S. BE. 191. 2 L. R. A. CN. 3.) 79, 110 Am. S&S. 
Rep. 627, 5 Ann. Cas. 261, said: “The sole question, therefore, is 
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whether by drawing on the plaintiff with the bill of lading attached to 
the draft, and refusing to deliver the bill of lading without payment of 


the draft, the defendant retained title and right of possession of the 
property. The effect of a bill of lading issued by the carrier, who is 
a third party on the title to the property as between the consignor and 
consignee, is a question of fact depending not only on the terms otf the 
paper itself, but on the intention of the parties as expressed by their 
dealings with each other. 1 Benj. on Sales, $8 568, 579, 580; Emery v. 
Irving Nat. Bank, 25 Ohio St. 360, 18 Am. Rep. 299; 24 Am. & Eng. 
Ency. of Law (2d Ed.) 1066; Hobart v. Littlefield, 13 R. I. 341; Mer 

chants’ Nat. Bank v. Bangs, 102 Mass. 291; Kentucky Refining Co. v. 
Globe Refining Co., 104 Ky. 559, 47 S. W. 602 |42 L. R. A. 353, 84 
Am. St. Rep. 468]; Chandler v. Sprague, 38 Am. Dec. 418, note; 23 
Eng. Rul. Cas. 383, note. * * As between the vendor and purchaser 
the authorities leave no room for doubt, however, that even if the bill 
of lading provides for delivery to the consignee, yet, if the consign- 
or draws for the price attaching the bill of lading to the draft, this is 
sufficient evidence of his intention to reserve the title and right of 
possession until the draft is paid, and the consignee is not entitled to 
the goods until payment. Emery v. Irving Nat. Bank, 25 Ohio St. 
360, 18 Am. Rep. 299; Chandler v. Sprague, 38 Am. Dec. 419, note; 
Rochester Bank v. Jones, + N. Y. 497. 55 Am. Dec. 290; Cayuga 
County Nat. Bank v. Daniels, 47 N. Y. 631; Marine Bank v. Wright, 
48 N. Y. 1; Halsey v. Warden, 25 Kan. 128: Green Bay First Nat. 
Bank v. Dearborn, 115 Mass. 219,15 Am. Rep. 92.’’ See, also, St. 
Louis & S. F. R. Co. v. Allen, 31 Okl. 248, 120 Pac. 1090, 39 L. R. A. 
(N. S.) 309. 

The defendant therefore being liable, the next consideration is the 
measure of damages in which it is responsible to plaintiff. From an 
investigation of the authorities we find that the circumstances of cach 
particular case as a rule govern the measure of damages in cases of 
negligence in the collection of drafts or the matter of taking proper 
steps to preserve liability thereon. The damages which a principal is 
entitled to recover of a collecting agent who has been negligent are 
generally stated to be the actual loss which he has suffered which is 
prima facie the amount of the claim which has been placed in his hands 
for collection, if there is a reasonable probability that the entire debt 
would have been collected but for the agent’s negligence. 1 Clark & 
Skyles, Law of Agency, § 402g; 2 Bolles on the Modern Law of Bank- 
pp. 572, 573; 3 Sedgwick on Damages, § 819; Allen v. Suydam, 20 
Wend. (N. Y.) 321, 32 Am. Dec. 5 And as was said by the Supreme 
Court of Nebraska, in the case of Dern et al. v. Kellogg et al., 54 Neb. 
560, 565, 74 N. W. 844, 846: ~' It is only necessary to show a reason- 
able probability that with due care the collection would have resulted. 
The burden then rests on the defendant to show that there was no dam- 


” 


age. Under the circumstances of this case, the burden is upon the de- 
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fendant to show that there was no damage, or that the damage was less 
than the full amount of the note or that the damage was only nominal. 
Clark & Skyles on the Law of Agency, $ 402¢; Bolles on Banking, pp. 
572, 573; Dern et al. v. Kellogg et al., supra; Allen v. Suydam, supra. 

The judgment of the trial court in sustaining the demurrer to the 
evidence is, accordingly, reversed, andthe cause remanded, with instruc- 
tions to grant a new trial. 


BANK DEPOSITORS’ GUARANTY ACT. 


ene Nat onal Bank vy. Dolley, United States Supreme Court, March 17, 1913. 33 Sup. Ct. Rep 


The Kansas depositors guaranty act does not unconstitutionally discriminate 
against national banks 


Appeal from the Circuit Court of the United States for the District 
of Kansas to review a decree dismissing the bill in a suit to restrain the 
entorcement of the Kansas bank depositors’ guaranty law. Affirmed. 

The facts are stated in the opinion. 

Mr. Justice Holmes delivered the opinion of the court 

This is a bill to restrain the putting into operation of the Kansas 
bank depositors’ guaranty act, and to have it declared unconstitutional. 
It seems to have been filed at about the same time as the bill in Assa- 
ria State Bank v. Dolley, 219 U. S. 121, 55 L. ed. 123, 31 Sup. Ct. Rep. 
h case the law was upheld. The main difference between 
two suits is that the other was brought by state banks, and this by 


189, in whic 


national banks. The circuit court of appeals held the bill bad on de 
murrer (32 L. R. A. [N. S.] 1065, 102 C. C. A. 607, 179 Fed. 461) ; 
and it was dismissed. <A writ of certiorari was denied by this court. 
218 U. S. 673, 54 L. ed. 1205, 31 Sup. Ct. Rep. 223. In view of the 
decisions in 219 U. S. and in this case below, we shali add compara 
tively few words. 

The ground peculiar to this case is an alleged discrimination against 
national banks. Allegations in the bill as to the purpose and intent of 
the statute, of course, are immaterial. They introduce no new facts, 
and leave the question as it would be without them; namely, whether 
anything can be discerned in the terms or effect of the act that infringes 
the plaintiff's constitutional rights. A good deal of the argument 
seems to be that the statute will make state banks so attractive to the 
public that the national banks will suffer. It is replied that experience 
has not justified the prophecy. But even if it had, there is nothing to 
hinder the states from permitting a competing business and doing what 
Kansas has done with intent to make it popular and safe. The national 
banks are free to come into the scheme. The suggestion that they 
could not come in and remain national banks is simply a statement of 
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the situation of all competitors. They cannot retain the advantages of 
their adverse situation and share those of the parties with whom they 
contend. The statutes of the United States when they do not attempt 
to prohibit competition with national banks do not forbid competitors 
to succeed. 

The specific discrimination pointed out is that, under the Kansas 
statutes, the national banks do not share equally with Cepositors in 
the assets of an insolvent state bank. The bill alleges that the 
plaintiffs necessarily have and make deposits with state banks, and that 
banks necessarily borrow money from other banks and rediscount paper 
in other banks, and that the obligation of their contracts will be im- 
paired and they will be deprived of the property without due process of 
law, contrary to article 1, § 10, and the 14th Amendment of the Con- 
stitution. The section of the statute specified as having this effect is 
$4, which contemplates the primary application of the assets of the 
bank and the double liability of stockholders to depositors. It is re- 
plied that the word “‘ depositors *’ obviously was used by mistake for 

‘creditors,’’ and that the statute was amended by substituting the 
latter word in 1911. Chap. 62, § 1. 

The greater part of the bill is taken up with objections to the scheme 
of the statute, in which the plaintiffs have no concern, and that have 
been disposed of by the former decision of this court upon the Kansas 
act. There is nothing in it that calls for further remark. 

Wecree affirmed. 


VERBAL CERTIFICATION NOT VALID. 


Ballen & Friedman v. Bank of Krenlin, Supreme Court of Oklahoma. February 18, 1913. 130 Pac 


Rep. 539 


A verbal statement by an ofticer of a bank, that a check drawn by one of its de 


positors is good, is not binding on the bank as an acceptance or certification. 


Action by Ballen & Friedman against the Bank of Krenlin. Froma 
judgment sustaining a demurrer to the petition, plaintiff brings error. 
Affirmed. 

Rosser, C. This was an action by Mike Ballen and Dave Fried- 
man, a partnership composed of Ballen & Friedman, against the Bank 
ot Krenlin. The trial court sustained a demurrer to the plaintiffs’ 
petition, and they have appealed. The petition alleges, in substance, 
that the defendant is indebted to plaintiffs upon two checks dated July 
16, 1910; that the checks were drawn by Frank Lowery, one payable 
to the order of George Reihm, and the other to the order of Joe Flem- 
ing; that on the 18th day of July, 1910, the checks were offered by 
their holder to plaintiffs as a cash item; that the plaintiff then and 
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there, through the agency of the Security State Bank of Enid, informed 
the defendant of the existence and presentation of said checks, and then 
and there inquired of the defendant as to their value; that the defend- 
ant, answering, said to plaintiffs’ agent, the Security State Bank, “‘ The 
checks are good:’’ that plaintiffs then accepted the checks and paid the 
face value of the same to the owners thereof; that they immediately 
presented the checks in the usual course of business: and that the de- 
fendant refused payment and protested them. The question presented 
is as to whether or not the petition alleges a cause of action. 

This transaction occurred after the act of March 20, 1909 (Laws 
1909, c. 24), commonly called the Negotiable Instruments Law, had 
become the law in this state. Section 185 of that act is as follows: “ A 
check is a bill of exchange drawn on a bank on demand. Except as 
herein otherwise provided, the provisions of this act applicable to a bill 
of exchange payable on demand apply to a check.’’ Section 132 of the 
act is as follows: °° The acceptance of a bill is the signification by the 
drawee of his assent to the order of the drawer. The acceptance must 
be in writing and signed by the drawee. It must not express that the 
drawee will perform his promise by any other means than the payment 
of money.”’ 

It is contended by the plaintiffs that, as they were informed by the 
defendant's cashier, that the check was good and acted upon that in- 
formation, the bank is estopped to deny liability, and is responsible for 
the amount of the checks. As a general proposition of law, as applied 
to ordinary transactions, the plaintiff is undoubtedly correct, but the 
juestion here is whether the ordinary principles of law in this regard 
apply to negotiable instruments, including bank checks. It is believed 
that they do not apply, at least in the absence of actual fraud, which is 
not alleged in this case. The Negotiable Instruments Law was in- 
tended to fix and settle the rights of the parties, so far as they are 
affected by its operation. Columbian Banking Company v. Bowen, 134 
Wis. 218, 114 N. W. 451. Section 132 of that law, quoted above, pro- 
vides that the acceptance of a bill of exchange must be in writing. 
Section 185, quoted above, provides that checks shall be governed by 
the same rules as bills of exchange. Section 189 provides that a check 
of itself dces not operate as an assignment of any part of the funds to 
the credit of the drawee with the bank, and that the bank is not liable, 
unless and until it accepts or certifies the check. The oral statement 
that the checks were good was not a lawful acceptance, as required by 
the statute. Neither was it a certification, because a certificate means 
a declaration in writing, and a certificate must be in writing. The 
identical question involved here was before the Supreme Court of the 
state of Colorado in the case of Van Buskirk v. State Bank, 35 Colo. 
142, 83 Pac. 778,117 Am. St. Rep. 182. In that case the party receiv- 
ing the check telephoned to the bank on which it was drawn and asked 
if the check was good, and was informed that the check was all right. 
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The check was then cashed on the faith of this reply to the question. 
The drawer of the check within a few minutes, and before it was pre- 


sented for payment, instructed the bank not to pay it; and the bank 
refused to pay it. The court held that the bank was not liable, and in 
doing so construed the identical sections of the Negotiable Instruments 
Law, which are quoted above. 

In the case of B. & O. R. Co. v. First National Bank, 102 Va. 753, 
47 S. E. 837, it was held, under section 132 of the Negotiable Instru- 
ments Law of that state, which is identical with the same section in 
force in this state, that the acceptance of a check must be in writing, 
and that the drawee is not liable to the holder, unless and until it cer- 
tifies such a check. The same construction was given to the same 
statute in Seattle Shoe Co. v. Packard, 43 Wash. 527, 86 Pac. 845, 117 
Am. St. Rep. 1064. 

The equitable grounds under which plaintiffs claim seem to be 
strong; but a consideration of all the facts show that. even on equitable 
erounds, the bank is entitled to consideration. Suppose that, when 
asked about the checks, the drawer had to his credit in the bank an 
amount sufficient to pay them. The bank would naturally answer that 
the checks were good. They were good as the account then stood ; 
and if other checks, sufficient to reduce the balance below the face of 
those in controversy, had not come in before they were presented, they 
would have been paid. If no other checks had been issued, the bank 
would have done the drawee a ¢rave injustice if it had answered that 
the checks were not good. Then, after giving out the information, 
suppose other checks had been presented. Under section 189 of the 
Negotiable Instruments Law, the giving of the checks in suit did not 
operate as an assignment of any part of the drawer’s fund. The bank 
could not refuse to pay other checks that were presented. The checks 
sued on had not been certified. The bank would have been liable to 
any person presenting a check, unless they paid it. It is clear that to 
require the bank to pay these checks would be to make it responsible 
for having told the checks were good, without any fraudulent intention, 
and at a time when its books showed they were paid. The inquiry was 
made concerning the checks as such; and there is nothing in the peti- 
tion to indicate that either the plaintiffs or the bank had in mind any 
thing except the status of the drawer’s account, and certainly no con- 
tract, equitable or otherwise, except as contained in the checks was 
contemplated by the parties. 

The case of First National Bank v. School District, 31 Okl. 139, 120 
Pac. 614, 39 L. R. A. CN. S.) 655, was decided on the statute in force 
in Oklahoma prior to the enactment of the Negotiable Instruments Law. 
In that case the school district gave one Bartsch a check on the bank. 
The next morning the district treastirer, acting for the district, in- 
structed the vice-president of the bank not to pay it. The check was 
left with the vice-president by Bartsch the day it was drawn, and the 
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vice-president promised to give him credit for the amount. The bank 
paid the check to Bartsch and returned it to the school district as a 
voucher against its account. The school district sued the bank to re- 
cover the money, and it was held that it was entitled to recover. It 
was held that the retention of the check by the bank, and the verbal 
promise to pay it, was not such an acceptance as prevented the school 
listrict from countermanding payment. It was held, further, that the 
giving of the check did not operate as an assignment of the funds in the 
hands of the bank until it was presented for acceptance or payment. 
The judgment should be affirmed. 


CONSTRUCTION OF STATUTE AGAINST RECEIV- 
ING DEPOSITS WHILE BANK INSOLVENT. 


State v. Rawles. Supreme Court of Mississippi, February 17. 1913. 60 So. Rep. 782 


The Mississippi statute makes it an offense for any ollficer or employee of a bank 


to knowingly receive deposits while the bank is insolvent 


W. R. Rawles and others were indicted for receiving deposits in an 
insolvent bank, and the state appeals from a judgment sustaining a 
demurrer to the indictment. Reversed and remanded. 

Cook. J. Appellants were indicted for receiving deposits in a bank, 
ot which they were officers and employees, knowing the bank to be in- 
solvent. The trial court sustained a demurrer to the indictment, fol- 
lowing State v. Traylor, 100 Miss. 544, 56 South. 521. 

This appeal brings before us a review of that case. When this de- 
cision was made, a dissenting opinion was filed by Judge Smith. Since 
then the two judges approving the decision have retired. We thor- 
oughly appreciate the value of the rule, universally approved by courts 
of last resort, that decisions construing statutes should never be over- 
ruled, unless it appears, beyond question, that the decision was incor- 
rect. It is manifest to us that the construction given to section 1169 of 
the Code of 1906 absolutely nullified a wise and salutary law, and 
rendered the same meaningless. Since the decision, the Legislature of 
1912 has refused to acquiesce in the court’s interpretation of the stat- 
ute by passing a declaratory statute affirming and indorsing the inter- 
pretation of the legislative intention as given in the dissenting opinion. 

We have already refused to follow State v. Traylor. See State v. 
Ware, 59 South. 854. We adopt the dissenting opinion in State v. 
Traylor, supra, as the proper construction of section 1169. 

Reversed and remanded. 


Note:—For other similar decisions see BAankinc Law Journat Digest, 
§§ 159, 349. 
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DAMAGES FOR WRONGFUL PROTEST OF CHECK. 


Winkler v. Citizens’ State Bank, Supreme Court of Kansas. Apri! 12. 1913. 131 Tac. Rep. 597 


In an action by a depositor to recover money on general deposit. be is net en 
titled to exemplary damages against the bank for having protested a check drawn 
by him, when there were funds on deposit to meet it, unless in so doing the bank 


was guilty of fraud, malice, gross negligence or oppression. 


Action by W. H. Winkler against the Citizens’ State Bank of Gueda 
Springs, a corporation. From judgment for plaintiff, defendant ap- 
peals. Affirmed. 

SMITH, J. It appears by the evidence in this case, without sub- 
stantial controversy, that the appellee had on general deposit in the 
appellant bank the sum of $2,000, subject to the check of the appellee ; 
that the appellee gave to another bank his check for the full amount of 
the deposit ; that the check was forwarded to appellant, and appellant 
refused payment thereof and caused the check to be protested and no- 
tice thereof to be given. This suit was brought to recover the money 
and for damages. 

The reason given by appellant’s cashier for the refusal of payment 
was that the sum of money was deposited in pursuance of an agreement 
between the appellee and a third party, but not to the credit of such 
third party, by the terms of which the cashier thought the transaction 
with such third party ought to be closed and the money paid to the 
third party. It is not pretended that the bank received the money or 
was to hold it as security for the third party, or that the appellant had 
any legal obligation in this matter to protect the third party. 

At the close of the evidence the court gave the following instruc- 
tions relative to the damages recoverable : 

‘“ If you should find for the plaintiff, in addition to the amount that 
you find he is entitled to recover because of the money deposited in the 
bank, you should also find the amount, if any, of the actual damages 
he has sustained, if any, by reason of the failure and refusal of the bank 
to pay over the money on said check. And in determining what his 
actual or general damages are you may take into consideration the 
evidence of what expense he has been put to, caused by said refusal, 
what damage, if any, it has been to his standing and credit as a busi- 
ness man, what he has been compelled to pay for attorney's fees and 
otherwise in connection with looking after the matter prior to the com- 
mencement of this suit, what he has been compelled to pay out, if any- 
thing, for protest fees, and allow to the plaintiff such actual or general 
damages as, in your judgment, from all the evidence in the case, will 
compensate him for his actual injury sustained, if any, by reason of the 
refusal of the said bank to pay his check. 

‘" And if you shall find that he is entitled to recover actual damages 
in this case, outside of the money on deposit, then, if you shall further 


Note:—For other similar decisions see BANKING Law JouRNAL Digest, § 179. 
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find that the refusal of the bank to pay said check was without good 
reason, was oppressive, was malicious, then you would be justified in 
allowing the plaintiff exemplary damages—that is, what is called smart 
money or punitive damages—as punishment for the conduct of the de- 
fendant in such malicious act, and the amount of this is left to the good 
judgment and discretion of the jury.’’ 

The first paragraph of this instruction is approved, except the clause, 

‘what he has been compelled to pay for attorney’s fees and otherwise 
in connection with looking after the matter prior to the commencement 
of this suit,’’ which is disapproved. Evans v. Central Life Ins. Co., 
87 Kan. 641, 125 Pac. 86. 

There is, however, no evidence that in the refusal of payment the 
bank was guilty of fraud, malice, oppression, or of any wrongful pur- 
pose that would, in any way, justify the last paragraph of the instruc- 
tion. It is erroneous. See Winstead v. Hulme, 32 Kan. 568, 4 Pac. 
994; Cady v. Case, 45 Kan. 733, 26 Pac. 448. 

The jury found for the appellee $2,000, the amount of the deposit, 
$135 interest thereon, $365 actual damages, and $135 exemplary 
damages. Judgment was accordingly rendered. 

The judgment is ordered to be modified by reducing the same $135, 
and when so modified is affirmed. All the Justices concurring. 


DEPOSIT IN TRUST HELD VOID FOR INDEFI- 
NITENESS. 


Warburton Ave. Baptist Church v. Clark. New York Supreme Court, April 16,1913. 141 N. Y. Supp. 1 


A decedent had, during her lifetime, made a deposit in a savings bank in her 
name, ‘in trust for ‘Benevolent Object’ Warburton Avenue Baptist Church of 
Yonkers, N. Y.” It was held that the trust was void for failure to specify the 
‘benevolent object intended, and that the administrator of the depositor, and not 
the church, was entitled to the fund. 


Action by the Warburton Avenue Baptist Church against George 
Clark, as administrator, etc., of Almira Clark, deceased, and the 
Yovkers Savings Bank. Judgment for defendants. 

Tompkins, J. The plaintiff is a domestic religious corporation, 
and brings this action against the administrator of the goods, etc., of 
Almira Clark, deceased, and the Yonkers Savings Bank, to recover the 
balance of a deposit with said savings bank. In 1903 the said Almira 
Clark, deceased, had her account in said savings bank changed to read 
as follows : 

‘‘In trust for ‘ Benevolent Object’ Warburton Avenue Baptist 
Church of Yonkers, N. Y.’’ 

The deposit slip by which Mrs. Clark ordered the change does not 


Nore:—For other similar decisions, see BANKING Law JourRNAL Digest, § 176. 
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have the words “ benevolent object ’’ quoted or capitalized, but the 
pass book reads as follows : 

‘ Almira Clark. In trust for ‘Benevolent Object’ Warburton Ave. 
Bapt. Church of Yonkers.’’ 

And her possession and retention of the book in that form for more 
than eight years requires the court to find that the title of the account, 
as shown thereby, correctly expresses her intention. The plaintiff in- 
sists that the words “© Benevolent Object’’ indicate the decedent’s 
understanding that the gift to the church was to a ‘‘ benevolent object, ’ 
and that these words should be considered by the court as referring to 
the Warburton Avenue Baptist Church as a benevolent object, and that 
the decedent intended to make that church a gift without any condi- 
tions attaching thereto; while the claim made on behalf of the defend- 
ant Clark, as administrator, is that the gift was to the church for some 
particular benevolent object, which is not disclosed, and that the gift 
must fail, because indefinite and uncertain and impossible of adminis- 
tration. 

While the plaintiff no doubt does engage in benevolent and charit 
able work, its primary purpose is to minister to the spiritual needs of 
its members, by regular religious services, for the support of which the 
members of the church and society make regular contributions, which 
go into the general fund of the church, which is handled by its board 
of trustees. This general fund of the church is used for the payment 
of salaries, the upkeep of the church property, and for the maintenance 
of all the temporal affairs of the church and society. Besides this gen- 
eral fund, I may assume, because it is a matter of common knowledge, 
that there are missionary funds, foreign and domestic, to which contri- 
butions are made from time to time by members of the church and 
congregation, and by others who may care to contribute ; and besides 
the plaintiff may carry on charitable and benevolent enterprises and 
engage in social activities within and outside of the church. I assume 
the church has a poor fund, as is usual in Baptist churches, and in- 
cidental to the regular church work there may be benevolences sup- 
ported by the church or by societies within the church. 

It seems to me quite clear that Miss Clark did not intend to make a 
gift to the church for its general purposes; but that her intention was 
to give the fund to the church for some benevolent object. The gen- 
eral church work is not primarily the work of benevolences. Such pur- 
poses are incidental only to the general church work. 

It is conceded by the defendant, and is without question the law, 
that if the account had been © Almira Clark, in trust for Warburton 
Avenue Baptist Church,’’ it would have been perfectly good, and the 
plaintiff would have been entitled to the amount on deposit. The de- 
cedent must be presumed to have known that, to effectuate a gift to the 
church for its general purposes, it was only necessary to put the account 
in her own name in trust for Warburton Avenue Baptist Church. In- 
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stead of putting the account in that simple and effective form, she is 
particular to state that it is in trust for ‘" benevolent object,’ not ob- 
jects, which might well have been construed to mean all the purposes 


and objects of the church; but by using the word “’ object ’’ she seems 


to have had in view some one benevolent or charitable object or pur- 
pose, of which there may have been many carried on by the plaintiff. 

I have very reluctantly reached the conclusion that this trust is void, 
because it is too indefinite and uncertain, in that the particular object 
or purpose of the trust is not given, and that therefore it is impossible 
or impracticable to administer it. 

Sections 12 of the Personal Property Law (Consol. Laws 1909, c. 41) 
and 113 of the Real Property Law (Consol. Laws 1909, c. 50) are very 
broad in their scope and effect; but they do not save atrust that is— 

‘so indefinite and uncertain in its objects and purposes, as dis- 
tinguished from its beneficiaries, as to be impracticable, if not impos- 
sible, for the courts to administer.’’ Matter of Compton, 72 Misc. Rep. 
289, 131 N. Y. Supp. 183; Matter of Seymour, 67 Misc. Rep. 347, 124 
N. Y. Supp. 637. 

In the Matter of Shattuck, 193 N. Y. 446, 86 N. E. 455, the Court 
of Appeals said : 

' Since the amendment of chapter 701, Laws of 1893, gifts in trust 
for public charitable purposes are not void for the uncertainty and in- 
lefiniteness of the beueficiaries, if the purpose of the trust is defined 
with sufficient certainty to be carried out by the Supreme Court. But 
a trust may be so indefinite and uncertain in its purposes, as distin- 
guished from its beneficiaries, as to be impossible of administration. 
* * It is not the purpose of the act to preserve gifts to private institu- 
tions or individuals, and where the selection of the beneficiaries of a 
trust is left to the discretion of the trustee, subject only to the limita- 
tion that they shall be ‘ religious, educational or eleemosynary institu- 
tions,’ the trust is void. * * It is manifest that it is necessary for a 
testator to define his purpose and intention in making a trust sufficiently 
so that the court, at the instance of the Attorney General, representing 
the beneficiaries, can by order direct in carrying out the trust duty. * * 
The act of 1893 doubtless saves a trust from being invalid because the 
beneficiaries are indefinite and uncertain ; but a trust may be so indefin- 
ite and uncertain in its purposes, as distinguished from its beneficiaries, 
as to be impracticable, if not impossible, for the courts to administer 
We make these suggestions for the purpose of calling attention to the 
fact that there must be some limitation upon the power of a testator to 
make a valid trust, if he leaves his objects and purposes undefined and 
the beneficiaries indefinite and uncertain.’’ 

I have reached the conclusion that the decedent intended the gift 
to be for some object or purpose other than general church purposes 
—i. e., the support of the church and its stated religious services ; and 
it follows, under the authorities, that the attempted gift must be de- 
clared invalid, because it does not appear for what particular benevo- 
lent object or purpose it was intended. In other words, it cannot be 
ascertained, from the language used by the decedent in attempting to 
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create the trust, for what particular benevolent or charitable work of 
the plaintiff the money was to be used; and it follows, therefore, that 
the declaration of trust is too indefinite and uncertain to be enforced, 
and that the judgment herein should direct the Yonkers Savings Bank 
to pay the balance of the account to the defendant Clark, as adminis 
trator, etc., of the deceased, but without costs. 

Submit findings and judgment in accordance herewith. 


DEPOSIT IN TWO NAMES. 


Anson ¥. Savings Bink of Utica, New York Supreme Cocrt, Appellate Division, March 5.1915. 140 N.Y 
Supp. 1017 


Section 144 of the New York Banking Law. providing that deposit of money in 
the names of the depositor and another person, in form to be paid to either or the 
survivor shall be the property of such persons as joint tenants, is intended to define 
the ownership only in the absence of an agreement between the parties to the con- 
trary. Consequently evidence of statements made by the parties after the deposit is 
admissible to show that they intended that they should own the deposit as joint 
tenants and that the survivor should not be entitled to the entire deposit, but to his 
share only. 


Action by Albert N. Anson, as administrator, etc., against the Sav- 
ings Bank of Utica, to recover on a savings bank deposit. The court 
excluded certain declarations and oral statements of the persons in whose 
names the deposit was made, offered to show that the parties were not 
joint owners of the deposit, and from a judgment in favor of defendant, 
plaintiff appeals. Reversed, on the ground that it was error to exclude 
the offered evidence. 

PER CuRIAM. Judgment reversed, and new trial granted, with costs 
to appellant to abide event. Held. that it was error to exclude the 
offered evidence. See opinion of Robson, J., in case of Clary, as 
Adm’x. vy. Fitzgerald, 140 N. Y. Supp. 536, handed down this day. 
All concur, except Kruse and Foote, J]., who dissent in a memorandum 
by Foote, J. 

Foote, J]. (dissenting). I agree with Mr. Justice Robson’s con- 
struction of the statute that the legal effect of the deposit made in the 
statutory form is, in the absence of evidence of the contrary intent, 
to vest title to the deposit in the parties as joint owners. I think it is 
competent for the parties to have a different agreement between them- 
selves, notwithstanding the form of the deposit, and that the agreement 
would control as to the ownership in spite of the statute ; in other 
words, that the intent of the statute is to define the ownership, in the 
absence of an agreement to the contrary. 

Whether plaintiff in this case was entitled to give evidence of oral 


Nore :—For other similar decisions see BANKING Law Journal Digest, § 175. 
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statements of Mrs. Pike and Lamphere, made after the deposit, to 
show a different agreement or understanding as to ownership than that 
evidenced by the form of the deposit, depends, I think, on whether the 
paper writing signed by Mrs. Pike and Lamphere and left with the 
bank is held to be a written contract between these parties. Oral 
evidence cannot, of course, be received in behalf of the parties or their 
privies to vary the terms of a written contract. If the statute means 
what Mr. Justice Robson holds it to mean, then this writing, declaring 
the intention of the parties to make this deposit pursuant to the terms 
of this statute, shows an intention and agreement that there shall be a 
joint ownership of the deposit; but the writing purports to be only a 
declaration of Mrs. Pike as to her intention. Still it is also signed by 
Lamphere. It does not express a consideration, but is in the nature of 
an agreement to make a gift, consummated by the actual deposit in the 
bank. While the question is not free from difficulty, I am inclined to 
think that the writing should be construed as a written contract between 
Mrs. Pike and Lamphere; and, if so, the trial judge was right in ex- 
cluding the offer to prove that either party to this writing had made 
statements or declarations afterward showing a different intention or 
agreement than that embodied in the writing. 
Accordingly I dissent from the opinion for reversal. 
KRUSE, J., concurs. 


RIGHT OF SAVINGS BANK TO REQUIRE BOND 
OF INDEMNITY BEFORE PAYING ON LOST 
PASS BOOK. 


Mierke v. Jefferson County Savings Bank, New York Court of Appeals, May 6, 1913. N.Y. Law Journal, 
May 22. 1913. 


In New York, where a savings bank has not adopted a by-law requiring a de- 
positor, or his representative, to give a bond of indemnity as a condition to paying 
a deposit where the pass book has been lost, the bank cannot insist on having such 
a bond. The complaint in such an action need not allege the loss of the pass book, 
the same being matter of defense. 


Appeal from a judgment of the Appellate Division, Fourth Depart- 
ment, affirming, by a divided court, a judgment of the Trial Term, 
entered upon a decision of the court without a jury. 

WERNER, J]. The defendant is a savings bank, in which plaintiff's 
intestate at the time of her death had money on deposit. The plaintiff's 
husband and administrator, being unable to find the pass book issued 
to her by the defendant evidencing the deposit, notified the officers of 
the bank and requested payment to him of the amount credited to the 
decedent’s account. The defendant's officers refused payment unless 
plaintiff should give a bond of indemnity against loss. This the plain- 


Nore:—For other similar decisions see BANKING LAW JouRNAL Digest, § 426. 
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tiff refused to do, and he brought this action to recover the deposit. 
The case was tried before the court without a jury, and judgment 
was rendered in favor of the defendant. The learned trial court held, 
in substance, that the complaint was fatally defective because it did 
not allege the loss of the pass book or any facts tending to excuse its 
non-production and presentation, and that the proof did not show an, 
excuse for its non-production. The judgment entered upon this de- 
cision was affirmed at the Appellate Division by a divided court. 
Before proceeding to discuss the case on the merits, it may be well 
to dispose of the suggestion that the complaint was insufficient. 
Counsel for the defendant raised this point by motion to dismiss the 
complaint at the opening of the trial, and the motion was then denied 
but the formal decision later filed by the trial court contains the express 
finding that the complaint does not state a cause of action. In this 
ruling we think the court was in error. The complaint alleges the 


plaintiff's appointment and qualification as administrator, the facts 


concerning the deposit, his demand for the money represented by it, 
and the refusal of the bank to pay. This was enough to put the de- 
fendant upon its defense. The answer of the defendant, after certain 
denials and admissions which need not be specified, sets forth the by- 
laws of the bank which will be referred to hereafter, and alleges that 
the plaintiff had never presented the pass book. 

The pleading simply raised the usual issue between a depositor and 
his depositary where there is a failure to pay the amount deposited. 
There are, of course, special statutory and substantive legal rules ap- 
plicable to savings banks as distinguished from the ordinary business 
or discount banks, but the relation between savings banks and their 
depositors is nevertheless that of debtor and creditor (People v. Me- 
chanics & Traders Sav. Inst.,92 N. Y..7). The defendant was there- 
fore indebted to the plaintiff in the amount of the deposit. His com- 
plaint setting forth the facts on which that indebtedness was based was 
sufficient, and if for any reason the defendant deemed itself entitled to 
withhold the deposit for its own security, the facts justifying such 
conduct were properly to be pleaded in its answer. The defendant 
evidently recognized this as the proper procedure, for it alleged the 
non-presentation of the pass book as one of its defenses. It was not 
necessary for the plaintiff affirmatively to plead the loss of the book ; 
that was a matter of evidence admissible to meet the defense that it 
had not been presented. The complaint must therefore be regarded 
as sufficient. 

The further question remains to be determined whether the defend- 
ant presented any evidence which justified it in withholding from the 
plaintiff the amount of this deposit. Upon that issue the material facts 
found by the trial court are undisputed, Wilhelmina Mierke, at the 
time of her death, on November 29, 1910, had on deposit in the defend- 
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ant bank the sum of $900. The plaintiff is her husband and adminis- 
trator. Immediately after her death he searched for the pass book is- 
sued by the defendant to her, but was unable to find it, and on the day 
of her death the plaintiff went to the bank and informed its officials of 
his inability to find the book. On January 6, 1911, the plaintiff was ap- 
pointed administrator, and filed with the bank a copy of the letters ap- 
pointing him. After that he had several interviews with the officials of 
the defendant in which he repeatedly informed them of the loss of the 
pass book and demanded payment to himself as administrator of the 
amount of his wife’s deposit. The officials of the bank refused payment 
unless the plaintiff would give to the bank a bond in double the amount 
of the deposit indemnifying it against loss. This the plaintiff refused 
todo. On the following February 28, which was nearly two months 
after his appointment as administrator, he commenced this action. 
The Banking Law (Consolidated Laws, chap. 2) contains many pro- 
visions for the regulation of savings banks. Section 143 provides that 
the sums deposited shall be repaid to depositors or their legal representa- 
tives in such manner and ©“ after such previous notice, and under such 
regulations, as the board of trustees shall prescribe. Such regulations 
shall be posted in a conspicuous place in the room where the business 
of the corporation shall be transacted, and shall be printed in the pass 
books.’’ Section 152, so far as material, provides that no check of a 
depositor shall be paid “‘ unless the pass book of the depositor be pro- 


duced. * * 


The board of trustees may, by their by-laws, provide for 
making payments in cases of loss of pass book, or other exceptional 
cases where the pass book cannot be produced without loss or serious 
inconvenience to depositors.”’ 

In pursuance of these statutory provisions the defendant's board of 
trustees adopted by-laws which were regularly printed in its pass books 
and posted in its banking room. Among other provisions, these by- 


laws provided: ‘°° This bank will, as a rule, pay all deposits on demand 


vet it reserves the right to require ninety days’ notice at its office of 
intention to withdraw deposits, the intent of this rule being solely to 
protect the bank and its depositors in time of public excitement and 
danger.’’ ©‘No money can be withdrawn or deposited except on pro- 
duction of the pass book.’’ ‘In casea pass book shall be lost immediate 
notice shall be given to the bank fz writing, when payment upon such 
book will be stopped.’’ 

The by-law providing for ninety days’ notice of intention to with- 
draw presents no obstacles to the plaintiff’s recovery, as the bank never 
indicated its intention to require any such notice. Nor does the by-law 
requiring written notice in cuse of the loss of pass-book avail the de- 
fendant. The proof here clearly discloses that while the bank was 
promptly and repeatedly informed of the loss of the pass book, it never 
intimated any desire for written notice, but, on the contrary, based its 
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refusal to pay squarely on the ground that the plaintiff must give a 
bond of indemnity. 

We have therefore to decide whether the failure to produce the 
pass book under the circumstances disclosed by the record warranted 
the refusal to pay. The statute and the bank’s by-laws provide that the 
book must be presented. The statute further provides that the bank 
may adopt by-laws to provide for a case in which the pass book has 
been lost. The defendant’s trustees have adopted no by-law providing 
for such a case, except that it would require notice in writing. While 
the plaintiff gave no written notice, the defendant did not complain of 
that informality, and this requirement was clearly waived. No request 
was made of the plaintiff for further evidence of the loss of the book or 
of the circumstances surrounding its disappearance, and the question 
whether the plaintiff has given satisfactory evidence of the circum- 
stances by affidavit or otherwise does not arise here, asit did in the case 
of Warhus v. Bowery Savings Bank (21 N. Y., 543), where the plain- 
tiff refused to comply with the defendant’s reasonable request for 
satisfactory evidence of the loss. In the case at bar the refusal to pay 
is based solely on the ground that the bank was entitled to a bond of 
indemnity. There is nothing in its by-laws entitling it to insist upon 
such a condition, and in the absence of such a provision we do not 
think it was justified in resisting the plaintiff's claim on that ground. 
Whether a by-law requiring a depositor or his legal representatives to 
give a bond can be regarded as a reasonable condition is a question we 
are not now called upon to decide. All that we decide in the present 
case is that the plaintiff alleged and proved all the facts necessary 
under the circumstances to make out a good cause of action (Zander v. 
N. Y. Security and Trust Co., 178 N. Y., 208). 

The judgment should be reversed and a new trial granted with 
costs to abide the event. 

CuLLeN, Ch.J.; Gray, Hiscock, CoLLtin, CUDDEBACK and MILLER, 
JJ., concur. 

Judgment reversed, &c. 


NEGOTIABILITY. 


Quast v. Ruggles, Supreme Court of Washington, April 5.1913 131 Pac. Rep 202 


An instrument not payable to order or bearer is not negotiable. 


Action by Jacob Quast and wife against Daniel B. Ruggles. From 
a judgment for plaintiffs, defendant appeals. Affirmed. 

Morris, J. The question presented by this appeal is the negotia- 
bility of the following note: “On the first of November, 1920, for 
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value received, we promise to pay to M. L. Bevis the principal sum of 
$1,200 (twelve hundred dollars), with interest thereon at the rate of 
seven per cent. per year, from the date hereof until maturity, payable 
annually according to the tenor of nine interest notes, each for $84 and 
one (1) for $80.97, bearing even date herewith ; both principal and in- 
terest notes payable at the office of Bevis Bros., Spokane, Wash. (with 
exchange on New York). And if default be made in payment of any 
of said notes so secured, or any part of them, as the same mature, for 
the space of thirty days, or if the maker of this note and interest notes 
attached hereto shall allow the taxes or any other public rates and 
assessments on the property, or any part thereof, given as security for 
the aforesaid notes to become delinquent, or in case any taxes or assess- 
ments shall be levied against the holder of this note on account of this 
note, or shall do anv act whereby the value of said mortgaged property 
shall be impaired, then, upon the happening of any of said contingencies, 
the whole amount herein secured shall at once become due and payable, 
and the mortgagee, his legal representatives or assigns may proceed at 
once to collect this note and foreclose the mortgage given to secure 
said note and sell the mortgaged property, or so much thereof as shall 


be necessary to satisfy said debt, interest and costs and all taxes, public 


rates, or assessments that may be due thereon, together with a reason- 
able attorney’s fee, if suit be commenced for the purpose of collecting 
this debt or foreclosing the mortgage, securing said debt, and also said 
-taxes, public rates, and assessments, and costs incurred by the mort- 
gagee, his representatives or assigns, shall be’ secured by mortgage, 
and also in judgment in such foreclosure case. It is expressly agreed 
and declared that these notes are made and executed under and are in 
all respects to be construed by the laws of the state of Washington, and 
are secured by mortgage of even date herewith, duly recorded in Lin- 
coln county of the state of Washington. This note bears interest at 
the rate of ten per cent. per year, payable yearly after maturity. The 
makers of this note have the option of paying it any time the interest 
matures on and after November Ist, 1910. Dated at Spokane, state of 
Washington, on the 14th day of November, 1910. Jacob Quast, Jr. 
Tena Quast.’’ 

The sections of the negotiable instrument law controlling are section 
3392, Rem. & Bal., providing that an instrument to be negotiable “* (4) 
must be payable to order or to bearer,’’ and section 3401: © The instru- 
ment need not follow the language of the act but any terms are suff- 
cient which clearly indicate an intention to conform to the requirements 
hereof.’’ The instrument clearly is not payable “to order or to bear- 
er,’’ and must for this reason be held nonnegotiable, unless we can 
find in it some language that under section 3401 “‘ clearly indicates an 
intention ’’’ to make it so payable. Appellant contends this language 
is supplied in the provision accelerating the time of payment on the 
happening of certain contingencies, and providing in such case “‘ the 
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mortgagee, his legal representatives or assigns, may proceed at once tc 
collect,’’ and the subsequent provision as to payment of taxes and costs 
by ‘his representatives or assigns.’’ The mortgage also refers to 
‘“ party of the second part, his successors or assigns.’’ The word 
‘“assigns,’’ as used in the note and mortgage, does not refer to the 
payee of the note but to the mortgagee, and indicates nothing more 
than that the mortgage may be transferred by assignment. The trans- 
fer of an instrument by assignment is not the equivalent of its transfer 
by indorsement. 

As interpreting section 3392, the provisions of section 3401 clearly 
refer to words of indorsement and not to words of assignment, and 
mean that, in order to make the instrument conform to the require- 
ment of section 3392, it is not necessary to use the words “ order or 
bearer,’’ but other apt words showing a clear intent to make the instru- 
ment so payable will be sufficient. This is the general rule adopted by 
all courts in construing this requirement of the negotiable instrument 
law. Zander v. N. Y. Security Trust Co., 39 Mise. Rep. 98, 78 N. Y. 
Supp. 900, affirmed on appeal in 81 App. Div. 635, 81 N. Y. Supp. 
1151. The promise to pay in this case was to ' Caroline Zander or her 
assigns,’’ a stronger expression of intent than the one found in the 
note before us. The court, however, seemed to consider the matter so 
plain that the mere statement of its ruling was deemed sufficient, and 
the appellate court with like certainty did not regard the question as 
open to discussions but affirmed on opinion of court below. Other 
supporting cases, all referring to the necessity of the use of the words 
‘order or bearer ’’ or words of like import, are Fulton v. Varney, 117 
App. Div. 572, 102 N. Y. Supp. 608; Wettlaufer v. Baxter, 137 Ky. 
362, 125 S. W. 741, 26 L. R. A. CN. S.) 804; Gilley v. Harrell, 118 
Tenn. 115, 101 S. W. 424 : Wesberg v. Chicago Lumber & Coal Co., 
117 Wis. 589, 94 N. W. 572. 

Other questions are discussed in the briefs, but finding our ruling 
upon the first point decisive of the appeal we will not refer to them. 
Judgment affirmed. 


PAYEE CANNOT RECOVER ON ALTERED NOTE. 


Ayres v. Walker, Supreme Court of Colorado, April 7, 1913. 131 Pac. Rep 384 






When the defendant signed the note on which suit was brought it contained 
untilled blank spaces for the rate of interest. Afterwards the spaces were filled out 
without the defendant's authority, so that the note bore interest at the rate of 24 
per cent. per month. It was held that this alteration vitiated the note in the hands 
of the payee and that he could not recover on it. 


Action by C. C. Walker against Charles Ayres and another. Judg- 


Nore.—For other similar decisions see Banking Law JournaL Digest, § 32 
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ment for plaintiff, and defendants bring error. Reversed and re- 
manded. 

Scott, J. In this case suit was instituted by the defendant in error, 
as plaintiff below, on a promissory note in words and figures as follows: 

"$300.00. Pueblo, Colo., Nov. 4, 1910. On or before one year after 
date for value received, I, we or either of us, promise to pay to the 
order of C. C. Walker, Pueblo, Colorado, three hundred no-100 dollars. 
To bear interest at the rate of two and one-half per cent. per month 
from date until paid and further hereby agree that if this note is not 
paid when due to pay all costs necessary for collection, including ten 
per cent. for attorney’s fees. Interest payable monthly. No. 1 due 

—. Will W. Walter. Chas. W. Ayres. C. W. Walter.’’ 

The defendants admitted the execution of the note in the amount 
named, but alleged that, when the note was signed by the defendants 
Chas. W. Ayres and C. W. Walter, the rate of interest, term of inter- 
est payment, and time from which the interest should date were in 
blank ; in other words that, when these defendants signed the note, it 
read as follows: © $300.00. Pueblo, Colo., Nov. 4, 1910. On or before 
one year after date for value received, I, we or either of us, promise to 
pay to the order of C. C. Walker, Pueblo, Colorado, three hundred no- 
100 dollars. To bear interest at the rate of — per cent. per — 
from———— until paid and further hereby agree that if this note is not 
paid when due to pay all costs, necessary for collection, including ten 
per cent. for attorney's fees. Interest payable —. Will W. Walter. 
Chas. W. Ayres. C. W. Walter.’’ 

The three defendants testified in substantial conformity with the 


allegations of the answer, including want of knowledge upon the part 
of the plaintiffs in error of the change, or consent to the change, made 
by the filling in of the blanks as appears by the form of note sued on. 
The plaintiff testified that the note was as appears in the complaint, 
when presented for signatures. 

The defendant Will W. Walter, principal obligor, took the note to 
the sureties Chas W. Ayres and C. W. Walter, and, after procuring 
their signatures, presented it to the plaintiff and received the money 
represented by its face. The defendant Will W. Walter testifies that 
the rate of interest and other matters represented by the blank spaces 
were filled in by the plaintiff after it was returned with the signatures 
of the other defendants. The plaintiff denies this statement. The de- 
fendant Will W. Walter pleaded a discharge in bankruptcy and was 
dismissed as a defendant. 


Over the objection of the defendants, the court instructed the jury, 
in substance, as follows: Instruction 5 instructs the jury that, if they 
find from the evidence that, at the time Ayres andC. W. Walter signed 
the note, there were no unfilled spaces and that the same was filled in 
and complete at that time, then the jury should find in favor of the 
plaintiff and against Ayres and C. W. Walter for the face of the note ; 


’ 
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that is, $300, plus interest at 2% per cent. per month from September 
15, 1911, including an attorney’s fee of 10 per cent. ; that is, a verdict 
for the sum of $396.25. Instruction 6 was to the effect that, if the jury 
find from the evidence in this case that there were in the note in ques- 
tion, at the time same was signed by Chas. W. Ayres and C. W. Walter, 
the unfilled blank spaces as alleged, then the presumption of law is that 
the note drew interest at 8 per cent. per annum from maturity ; and, 
if you so find, your verdict will be in favor of the plaintiff and against 
defendants Chas. W. Ayres and C. W. Walter, for the face of the note; 
that is, $300, plus interest at 8 per cent. per annum from November 4, 
1911, including an attorney's fee of 10 per cent. ; that is, a verdict for 
the sum of $344.40. 

The jury returned a verdict in the sum of $344.40, thus in effect, 
under these instructions, finding for the defendants in their contention 
that the note, as signed by them, did not contain the rate of interest, 
date from which it should run, nor the period of interest payments. 
This is conceded by counsel for defendant in error, who says in his 
brief: ‘‘ Under the verdict and judgment below, the plaintiffs in error 
were held liable on the note in the form they claim it was when they 
siened it.’’ The contention of plaintiffs in error is that the alteration 
of the note by the plaintiff, in the manner suggested, invalidated the 
whole contract as to the defendants Chas. Ayres and C. W. Walter. 

Our statute provides that: “" Where a negotiable instrument is ma- 
terially altered without the assent of all parties liable thereon, it is 
avoided, except as against a party who has himself made, authorized 
or assented to the alteration and subsequent indorsers. But when an 
instrument has been materially altered and is in the hands of a holder 
in due course, not a party to the alteration, he may enforce payment 
thereof according to its original tenor.’’ Section 4587, Rev. Stat. 1908. 
The statute likewise provides that any alteration as to date, rate of in- 
terest, or time or place of payment is such a material alteration. 
Section 4588, Rev. Stat. 1908. 

It will be seen that this note was not in the hands of a holder in 
due course, but was in the hands of the original payee, who brought 
the suit ; hence under the statute, if the note was altered after being 
signed and after coming into his hands, without the consent or notice 
of the appealing defendants, it was as to them void, and the jury 
should have been so instructed. This is an old and wise provision of 
the law, and the reason for it is apparent when we consider the abso- 
luteness of custody and control by the payee or holder and the utter 
helplessness to prevent an alteration in the case of the maker in that 
respect. And so the law has provided asa penalty, not only a criminal 
liability, but a forfeiture and cancellation of the obligation in its 
entirety. 

This question was determined in the case of Hoopes v. Collingwood, 
10 Colo. 107, 13 Pac. 909, 3 Am. St. Rep. 565, wherein the facts were 
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almost identical with those presented here, except that the alteration 
was made by the indorsee of the note. In that case the court said: 
‘“(1) Does such a note, with such blanks, thereby carry authority to 
the purchaser thereof to fill the blanks in the manner here shown, 
whereby the rate of interest is changed from the legal rate, viz., 10 
per cent. per annum to 24 per cent. per annum? We answer not. 
Rainbolt v. Eddy, 34 Iowa, 440 [11 Am. Rep. 152]; Bank v. Stowell, 
123 Mass. 196 |25 Am. Rep. 67]; Holmes v. Trumper, 22 Mich. 427 
17 Am. Rep. 661]. (2) Is the note vitiated and avoided by such change 
in its terms by the purchaser without the knowledge or consent of the 
makers? We answer that it is, for thereby it ceases to be the promise 
they made, and the effect is the extinguishment of the promise. 1 
Greenl. Ev. $565; McGrath v. Clerk, 56 N. Y. 35 [15 Am. Rep. 372]: 
Inglish v. Breneman, 5 Ark. 377 [41 Am. Dec. 96]; Coburn v. Webb, 
56 Ind. 96 |26 Am. Rep. 15].’’ See, also, 2 Cyc. 154, and authorities 
cited. 

The instructions of the court complained of, as hereinbefore re- 
ferred to, were erroneous. The judgment is reversed, and the case 
remanded for further proceedings in accord with this opinion. 

Reversed and remanded. 


LIABILITY OF IRREGULAR INDORSER. 


Yonkers National Bank, New York Supreme Court, Appellate Division, April 11, 1913 


The defendant indorsed a note payable to the maker's order before the maker 
had indorsed or negotiated it. The maker indorsed his name after that of the de- 
fendant and negotiated the note to the plaintiff. It was held that the defendant was 
liable as indorser to the plaintiff. 


Action by the Yonkers National Bank against Edward J. Mitchell. 
From a judgment for plaintiff, defendant appeals. Affirmed. 

STAPLETON, J. The defendant, Edward J. Mitchell, appeals from 
a judgment recovered against him in an action brought to recover the 
amount due and unpaid on an instrument which reads as follows: 

‘* $4,000. Yonkers, N. Y., Feb. 7, 1912. 

Three months after date, I promise to pay to the order of myself 
four thousand no-100 dollars at the Yonkers National Bank. Yalue re- 
ceived, with interest. Wo. J. SHAw.’”’ 


No. 1920. Due May 7, 1912. 

Upon the back of the note were the following indorsements in the 
following order: © Thomas Mitchell. Edward J. Mitchell. Wm. J. 
Shaw.”’ 

The defendant, Edward J. Mitchell, admitted the establishment of 
the facts essential to recovery, except that he was an indorser of this 


Notge.—For other similar decisions see BANKING Law JouRNAL Digest, § 242. 
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note. He based his contention that he was not an indorser upon the 
circumstance that, when he signed his name on the back of the note, 
the maker who was also the payee, had not indorsed it. He contends 
that section 320 of chapter 43, Laws of 1909 (Consol. Laws 1909, c. 38,) 
introduced into the law of the negotiable instruments a new feature, by 


which a person who places his name on the back of an instrument in 
the form of the one in suit, before the maker payee, may escape liabil- 
ity as an indorser. Section 320 of chapter 43, Laws of 1909, reads as 
follows: 

‘’ Promissory Note Defined.—A negotiable promissory note within 
the meaning of this chapter is an unconditional promise in writing 
made by one person to another signed by the maker engaging to pay 
on demand or at a fixed or determinable future time, a sum certain in 
money to order orto bearer. Where a note is drawn to the maker's own 
order, it is not complete until indorsed by him.”’ 

The suggestion of the defendant is novel and interesting, but does 
not survive a consideration of the principles of the law governing the 
liabilities of anindorser. The section relied upon is simply declaratory 
of the common law. Plets v. Johnson, 3 Hill, 112; see Irving Na- 
tional Bank v. Alley, 79 N. Y. 536. The nature of the obligation as- 
sumed by a person indorsing as did the defendant is succinctly stated 
by Mr. Daniel: 

‘Where a note is payable to the maker’s own order, it can have no 
validity until it is indorsed by him, and in such a case the party sign- 
ing his name on the note while it is unindorsed by the payee is pre 
sumed to contemplate that the payee is to sign before him, and that 
when the note takes effect he will himself appear as second indorser.”’ 
Daniel on Negotiable Instruments (4th Ed.) § 716. 

See, also, sections 33, 35, 113, 114, 116, chapter 43, Laws of 1909; 
Haddock, Blanchard & Co. v. Haddock, 192 N. Y. 499, 85 N. E. 682, 
19 L. R.A. (NK. S.) 136. 

Judgment affirmed, with costs. All concur. 


=. 


SEABOARD NATIONAL BANK DINNER. 

On May 20, the officers of the Seaboard National Bank of New York gave a 
dinner at the Hotel St. Denis to the clerical force of the bank. About 100 covers 
were laid, and the event was in every particular highly enjoyable. It so happens 
that among the clerks of the Seaboard there are a number that possess quite some 
musical talent which served to make the evening doubly pleasant. 

The officers of the Seaboard all being men that are thoroughly practical, realize 
that the better the feeling of good fellowship between the clerical force and the 
management, the better the service in every department. 

In fact, each individual clerk feels that there are certain responsibilities in 
cumbent upon him and he discharges his duties with far greater cheerfulness, 
because he realizes that he will receive recognition if his services warrant, thus the 
institution profits in man¥ ways. Efficiency in every department has always been 
the watchword in the Seaboard. 





THE LAW OF BANKING. 


A COURSE OF STUDY IN THE LAW PERTAINING TO BANKS 
AND BANKING TRANSACTIONS. 


BY JOHN EDSON BRADY, OF THE NEW YORK BAR. 


Ill. OFFICERS AND AGENTS OF BANKS (Continued). 


$ 73. Personal Liability of Directors for Losses Resulting From Acts 
Done By Them or With Their Knowledge. 

Directors of banks may be held liable personally where a loss has 
been suffered by the bank as a result of acts done by them, or 
with their knowledge ; but, as a general rule, they are not held 
responsible for losses resulting through a mistake of judgment 
on their part 

$ 73. Personal Liability of Directors for Losses Resulting From Acts 
Done By Them or With Their Knowledge. A number of decisions 
have been referred to in these articles, in which directors have been held 
liable for losses occurring to the bank, where it appeared that they had 
been negligent in the performance of their duties and had entrusted 
the management of the bank entirely to one or moreof its officers. 
The general rule, supported by these cases, seems to be that the 
directors are not insurers of the fidelity of the agents whom they have 
appointed, and cannot be held personally liable for losses resulting from 
the wrongdoing of their appointees unless the same is a consequence of 
their own neglect of duty, either in failing to properly supervise the 
business of the bank, or in failing to use proper care in the appoint- 
ment Of agents. 

From these decisions it appears that the courts have differed as to 
the degree of care and watchfulness, which bank directors are ex- 


pected to exercise in looking after the affairs of the bank. Some of the 


courts hold that directors are bound to manage the affairs of the cor- 
poration with the same degree of care and prudence which is generally 
used by prudent business men in their own affairs. Most courts, how- 
ever, declare that the degree of care required is only such as an ordin- 
arily prudent and diligent man would exercise under similar circum- 
stances. Tiffany on Banks and Banking, p. 301. 

There are many instances in the reports where it has been attempted 
to fasten personal liability upon the directors of a bank for losses 
occurring to the bank, on the ground that the losses occurred from 
some negligent act of the directors knowingly done, as for instance the 
making of an improvident loan, or the making of a loan in violation of 
some statute. 

Statutes frequently limit the amount which a bank may loan to one 
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corporation or individual. An illustration is found in the National 
Bank Act, which limits the amount which may be lawfully loaned to 
any one corporation or individual to one-tenth of the amount of the 
capital stock of the bank actually paid in and unimpaired, and one- 
tenth of its unimpaired surplus fund. The National Bank Act makes 
directors personally liable for losses resulting from a violation of 
the provisions of the act, knowingly committed, and national bank 
directors have been occasionally compelled to make good the losses 
caused by an excessive loan. 

The directors of a bank, who permit a person to borrow the bank’s 
money contrary to the provisions of a statute regulating such loans, 
are personally liable to the bank or its receiver for any loss that may 
occur, although the statute itself does not provide any penalty for its 
violation. Thompson vy. Greeley, 107 Mo. 577,17 S. W. Rep. 962. 
The Missouri statute which was violated in this case was section 916 of 
the Revised Statutes, 1876. It provided that no bank should loan its 
money to an individual or corporation in a sum exceeding twenty-five 
per cent. of its capital stock actually paid in. The plaintiff was the 
receiver of a savings bank and the defendants had been the directors 
of the bank. The bank had a paid-in capital of $191,000. It was 
alleged that the defendants knowingly violated the statute referred to 
in permitting a certain corporation to become indebted to the bank in 
the sum of $35,000 on a promissory note, at a time when the corpora- 
tion was already indebted to the bank on three notes aggregating 
$65,000 and had overdrawn its account to the extent of $37,072.11. 
Later the corporation became insolvent and the bank was unable to 
collect anything on its claim. 

‘‘It is true,’’ said the court, *‘ the statute imposes no penalty or 
liability on either the corporation or its directors for violation of its 
provisions, and an action, therefore, must be at common law for breach 
of duty. But every violation of law is a breach of duty. It has been 
said that the directors are responsible to the corporation they under 
take to manage for all losses occasioned by any flagrant breach of their 
duty. Whether that duty required good faith and honesty in the 
administration of the affairs and business of the corporation as is im- 
posed at common law, or whether it was a duty enjoined or an act pro- 
hibited by statute could make no difference so far as the doing or omit- 
ting them might affect their liability. The liability rests upon the 
common law rule, which renders every agent liable who violates his 
authority to the damage of his principal. The statute fixed the au- 


thority of the directors in respect to the amount in which any person, 
firm or corporation might become indebted to the bank, and if they 
wilfully and knowingly permitted the Anchor Milling Company to be- 
come indebted to it to a greater amount than was authorized by the 
statute, and loss to the bank resulted therefrom, they are, and in right 








____ lll LLL 


THE LAW OF BANKING 517 


should be, liable for such losses. The amount of care and attention 
directors are required to exercise depends upon the character of the 
business in which the company is engaged, and whether such care was 
given in a particular case would depend upon the proof. The business 
of savings banks affects the interests of the whole community, and, 
in order that no doubt might exist in regard to its duty in the impor- 
tant particular under consideration, this statute was evidently designed. 
The wilful violation of the statute, and consequent loss therefrom, 
furnish sufficient proof of liability.’’ 

The statutes of Arkansas provide that the business of every corpor- 
ation shall*»be managed by the directors, and make the officers of a 
corporation, who intentionally neglect to comply with the statutes and 
to perform the duties required of them, jointly and severally liable for 
the debts of the corporation contracted during the period of such negli- 
gence. Under these statutes it was held in the case of Bailey v. 
O'Neal, 92 Ark. 327, 122 S. W. Rep. 503, that, where the directors of 
a bank knowingly allowed the cashier to make improvident loans to an 
individual in excess of the capital stock of the bank, and to continue 
that course of dealing for a number of years, thereby causing the in- 
solvency of the bank, the directors were personally liable to the bank’s 
creditors for debts incurred during that period. 

Where, through the negligence of a director, a loss is suffered by 
the bank, the fact that the director acted in good faith will not shield 
him from liability to the bank. Commercial Bank v. Chatfield, 121 
Mich. 641, 80 N. W. Rep. 712. 

The directors of a national bank are none the less liable for making 
illegal loans because of the fact that they did not respond when the 
presiding officer, at the meeting at which the loans were put through, 
put the question of making the loans to a vote. Allen v. Luke, 163 
Fed. Rep. 1018, 26 B. L. J. 37. 

Where a director, while not acting in his official capacity, induced 
his bank to extend credit to his father, he was held not liable to the 
bank therefor, although the loan exceeded the legal limit fixed by the 
national banking act. Hicks v. Steel, 142 Mich. 292, 105 N. W. Rep. 
767. The case was decided on the ground that the director was acting 
as the agent of his father in the transaction and not in his official 
capacity as director. 

In Savings Bank of Louisville’s Assignee v. Caperton, 87 Ky. 306, 
8 S. W. Rep. 885, the directors of a bank which had suffered heavily 
through the dishonesty of its cashier, conceded their neglect in failing 
to obtain ample security on the bond of the cashier, and they made the 
neglect good by accounting to the bank for the penalty of the bond, 
which was $20,000. 

The directors of a bank are liable in an action by the receiver for 
loans made to persons who were insolvent at the time to the knowledge 
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of the directors. Stone v. Rottman, 183 Mo. 552, 82S. W. Rep. 76. 
In Bank of Mutual Redemption vy. Hill, 56 Me. 385, it was alleged 
that the defendants, who were directors of a bank, loaned the capital 
stock and funds of the bank to persons known to them to be pecuniar- 
ily irresponsible, and upon negotiable paper, the parties to which they 
knew were irresponsible, and that they made loans, receiving as col- 
lateral shares of the bank which they knew to be of little or no value. 
It was held that the directors were liable to the creditors of the bank. 
Their liability, however, was limited to losses occurring as a result of 
mismanagement during their term of office, the court saying: “' It fol- 
lows from this that, when the discounts are but renewals of those of 
preceding years, if the notes or bills renewed are entirely worthless, 
their renewal could not have been productive of loss to the bank.”’’ 

Where the directors of a national bank knowingly permit the officers 
of the bank to use the bank’s funds in the purchase of stocks of a 
highly speculative and fluctuating character, they are personally liable 
to the stockholders for the amounts thereby lost. McKinnon vy. Morse, 
177 Fed. Rep. 576, 27 B. L. J. 329. Stock speculation is no part of the 
business of a national bank. And directors who engage in it, or know- 
ingly permit it, are unfaithful to their trust and are liable for the losses 
thus occasioned. They are chosen as the guardians of the funds of the 
bank and are not permitted to subject them to hazardous risks for their 
own benefit, or for the benefit of others. 

An honest error of judgment on the part of a director, though it 
causes a loss to the bank, will not render the director personally liable. 
In Spering’s Appeal, 71 Pa. 11, the action was brought against the 
directors of the Nationa] Safety Insurance and Trust Co., to recover 
from them losses sustained by the bank through their alleged negligence. 
It appeared that the money of the depositors was not invested in per- 
fectly safe securities. Loans were made on doubtful collateral. The 


directors had made injudicious investments in real estate, and they had 


sought to earn large profits at usurious rates of interest. But there was 
no wrongful misappropriation of funds on the part of the directors. And 
it was quite clear that none of the directors made any profit out of their 
transactions which they did not share in common with all other stock- 
holders. It further appeared, that they acted upon legal advice as to 
the mode of doing business and making investments ; no important step 
was ever taken without first obtaining the advice of their solicitor. The 
crash came in 1860, just before the breaking out of the Civil War. All 
doubtful securities fell in the market. The debtors of the bank went 
to the wall. In a vain attempt to sustain their credit the directors 
sacrificed securities and collaterals. Had they stopped and made an 
assignment at once, a lafge amount of the loss which subsequently fell 
upon them could undoubtedly have been prevented. 

The question was whether, upon such a statement of facts the direct- 
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ors could be made to account for the losses arising from mismanaye- 
ment merely. In holding the directors to be free from personal liability 
the court said: 

‘’ Ought they to be held responsible for mistakes of judgment 
or wint of skill and knowledge? They have been requested by 
their co-stockholders to take their positions, and they have given 
their services without compensation. We are dealing now with 
their responsibility to stockholders, not to outside parties, credit- 
ors and depositors. It is unnecessary to consider what the rule 
may be as tothem. Upon a close examination of all the reported 
cases, although there are many dicfa not easily reconcilable, vet I 
have found no judgment or decree which has held directors to 
account, except when they have themselves been personally guilty 
of some fraud on the corporation, or have known and connived 
at some fraud in others, or where such fraud might have been 
prevented had they given ordinary attention to their duties. I 
do not mean to say by any means that their responsibility is limit- 
ed to these cases, and that there might not exist such a case of 
negligence or of acts clearly uw/tra vires, as would make perfectly 
honest directors personally liable. But it is evident that gentle- 
men elected by the stockholders from their own body ought not 
to be judged by the same strict standard as the agent or trustee 
of a private estate. Were sucha rule applied no gentlemen of 
character and responsibility would be found willing to accept 
such places.’’ 

After referring to the decisions from several other jurisdictions the 
court further said: 

' These citations, which might be multiplied, establish, as it 
seems to me, that while directors are personally responsible to 
the stockholders for any losses resulting from fraud, embezzle- 
ment, or wilful misconduct or breach of trust for their own bene- 
fit and not for the benefit of the stockholders, for gross inatten- 
tion and negligence, by which such fraud and misconduct has 
been perpetrated by agents, officers or co-directors, yet they are 
not liable for mistakes of judgment, even though they may be 
so gross as to appear to us absurd and ridiculous, provided they 
are honest and provided they are fairly within the scope of the 
powers and discretion confided to the managing body.’’ 

Wheeler v. Aiken County Loan & Savings Bank, 75 Fed. 781, was 


an action by a stockholder to impose personal liability on the directors 


on grounds of alleged mismanagement. One instance of mismanage- 
ment particularly dwelt upon was a loan of more than one-third of the 
bank’s capital stock to one Warnecke, a director of the bank. It appear- 
ed that Warnecke was a merchant and did a larger business than any 
other merchant in the town in which the bank was located. He kept 
his account at the bank, and at the end of each month his overdrafts 
would be settled by notes with collateral. When the indebtedness 
increased from six to ten thousand dollars the cashier became con- 
cerned and, after consulting the president, demanded additional security. 
A chattel mortgage on his stock was taken and later a mortgage on all 
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his real estate, which were not recorded for fear that it might injure 
his credit. The failure to record the mortgages resulted in a loss tothe 
bank of five or six hundred dollars. The loan was finally increased to 
eighteen thousand dollars, most of which was advanced for the purpose 
of saving the original debt, and it appeared that this amount was not 
in excess of such credit as a reasonably prudent man would have ex- 
tended to this borrower. Warnecke subsequently became insolvent, 
this condition being brought about by the extreme financial stringency 
and panic in the summer of 1893. It was held that, under these cir- 
cumstances, the directors were not liable, the court saying: 

‘’ No case has been cited where directors have been held responsible 
to stockholders for mistakes of judgment, or want of skill, on the part 
of the officers selected by them to conduct the business of the bank. 
In every case where directors have been held to account, they have 
been either themselves guilty of some fraud, or have connived at fraud 
in others, or, by their supine negligence and inattention, permitted 
some fraud which ordinary attention might have prevented. No ele- 
ment of fraud enters into the case now under consideration. There is 
no pretense that the officers of this bank had any share in Warnecke’s 
business, or that they, in any way, were to receive a benefit to them- 
selves from the loans to him.’’ 

In Warren v. Robinson, 25 Utah 205, 70 Pac. Rep. 989, it was also 
held that the directors and officers of a bank are liable to the stock- 
holders for such losses only as occur through their negligence and are 
not responsible for losses which result from errors of judgment. 

While directors are not liable for mere errors in judgment, a mis- 
take so glaring as to border on recklessness may render them per- 
sonally liable for the loss thereby caused. Hun v. Cary, 82 N. Y. 65. 
The defendants in this case were not directors, but were the trustees 
of a savings bank. 

The facts showed that from the time of the organization of the 
Central Savings Bank in 1867 up to 1873 the expenses of the bank had 
exceeded its income. Notwithstanding the fact that the bank was 
doing a losing business, the trustees, in 1873, purchased a lot for the 
purpose of erecting thereon a new bank building. The purchase price 
of the lot was $29,250, although the average deposits of the bank 
amounted to only $70,000. The bank then erected a banking house at 
a cost of $27,000, and gave a mortgage on the property for $30,500. 
The object of the purchase and building was to improve the financial 
condition of the bank by increasing its deposits. The result was the 
failure of the bank in 1875. At the time of these improvements the 
bank was occupying leased rooms and its assets were insufficient by 
several thousand dollars to pay its liabilities. The trustees were all well 
acquainted with the faets. It was held that the trustees had made a 
mistake. And the mistake was not one of judgment, but was an error 
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on the side of improvidence and reckless extravagance. ‘The trustees 
were personally liable. They were not bound to use the highest 
degree of care in looking after the affairs of the bank, “ such as a very 
* But they were 
bound to use * the same degree of care and prutience that men 
prompted by self-interest generally exercise in their own affairs.’’ ** It 
matters not,’’ said the court, ‘‘ that the trustees purchased this lot for 
no more than a fair value, and that the loss was occasioned by the sub- 
sequent general decline in the value of real estate. They had no right 
to expose their bank to the hazard of sucha decline. If the purchase 
was an improper one when made, it matters not that the loss came 
from the unavoidable fall in the value of the real estate purchased. 
The jury may have found that it was grossly careless for the trustees 
to lock up the funds in their charge in such an investment, where they 
could not be reached in any emergency which was likely to arise in the 
affairs of the crippled bank.’’ 

In Godbold v. Branch Bank at Mobile, 11 Ala. 191, it was held that 
the giving of compensation to a member of the board of directors of a 
bank, for extra services performed by such director as an agent of the 


vigilant or extremely careful person would exercise.’ 


bank, though unlawful, was not such an act as would expose the board 
to liability if they acted in good faith and with the honest intent of 
benefiting the bank. It appeared that the director, to whom the money 


was paid, was employed as the agent of the board to visit different 
counties in Alabama, to collect money and look after business matters 
on behalf of the bank. For these services he was voted by the board 
the sum of $500 in addition to his annual salary of $1,000, provided 
for in the Alabama statutes. This action was brought by the bank 
against one of the majority of the board of directors, by whose act the 
money in question was appropriated. 

On behalf of the defendant it was proved that the inducement which 
caused the board to employ the director, in preference to one not con- 
nected with the bank, was his capacity for transacting the business, 
and the superior obligation he would be under by reason ot his oath, to 
attend to the business faithfully. It was further proved that the work 
consumed a considerable part of his time and that his services were 
valuable to the bank. The court held that the mistake made by the 
directors was made in good faith and one for which they were not per- 
sonally liable. The court stated that while bank directors undertake 
to exercise a competent knowledge of the duties of the agency which 
they assume and to diligently watch over and supervise the interests of 
the institution with which they are associated, they do not undertake 
that they possess such a perfect knowledge of the matters which may 
come under their cognizance, that they cannot err or be mistaken, 
either in the wisdom or legality of the means employed bythem. “To 
exact such extreme accuracy or knowledge from this or any other class 
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of agents, to whom of necessity a large discretion in the choice of means 
must be entrusted would be manifestly wrong, as it must frequent], 
happen that, after the utmost circumspection and caution, the best 
possible course would not be pursued, and a loss be sustained, which as 
the event would. show, might have been avoided. The inevitable 
tendency of such a rule, would be hostile to the end proposed by it, as 
no man of ordinary prudence would accept a trust surrounded by such 
perils.’’ 

The court further said: © There may doubtless be instances of 
such gross error, in the conduct of an agent, invested even with dis- 
cretionary powers, as to expose him, either to the imputation of such 
ignorance as is incompatible with the exercise of the duties he has 
undertaken, or to justify the imputation of fraud. To apply these 
general principles to this case. That the directory did not know it was 
unlawful to employ one of their number as the agent of the bank, and 
give him a compensation in addition to his salary as director, for the 
performance of extraordinary service, is no impeachment of their 
knowledge as mercantile men; nor does it by any means demonstrate 
the want of that skill which would be necessary to qualify them for the 
station they filled. Indeed, it merely proves that they were not skillful 
lawyers, as well as merchants, and although the act was not lawful, 
and the director receiving such additional compensation may be com- 
pelled to refund it, it is not, if done in good faith, and with the honest 
purpose to collect and preserve the assets of the bank, an act which 
would expose the directory to a personal liability.’’ 

The discount of commercial paper in good faith which turns out to 
be without value will not subject directors to personal liability. It was 
held in Jones v. Johnson, 86 Ky. 530, 6 S. W. Rep. 582, that the direct- 


ors of a bank were not chargeable with gross neglect in discounting 


paper, which they had every reason to believe was good, although it 
proved to be worthless ; nor were they chargeable with gross neglect 
in allowing the cashier of the bank, who was regarded as solvent, to 
overdraw his account, it appearing that such overdrafts, when not too 
large, are not unusual with those connected with banking institutions, 
the directors in this case having no reason to believe that the cashier 
was drawing such large sums of money as was atterwards discovered. 


NEW YORK CHAPTER GRADUATES LARGE CLASS. 


Ninety-three men took the final examination in the Practical Banking Course 
conducted by New York Chapter, American Institute of Banking, during the past 
season. Seventy-six of these men were successful in passing the examination. 
David M. Cross of the Fifth Avenue Bank was high man with a mark of 94.9¢. 
This is the largest first year class that has ever been graduated from New York 
Chapter. 
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CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK 
CAUTION 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises 


SURRENDER OF CONTENTS OF SAFE DEPOSIT BOX. 
Editor Banking Law Journal. New York, April 23, 1913. 
Dar Sin:—Please give me your opinion on the following matters which have 
arisen in connection with our Safe Deposit Department: 
1. (a) Our joint rental contract reads as follows: 

‘* We agree to have and hold safe No. — as joint tenants. The sur- 
vivor or survivors to have access thereto in case of the death of either; but 
either to have power to appoint a deputy.” 

A and B rent the safe under this contract. A died and B called at our office with 
a representative of the State Comptroller and demanded access. We refused access 
and informed B that a legally appointed representative of the estate of A must be 
present as we are required to protect the interests of the decedent. B says that 
under our contract we must allow him to have access or be liable for conversion. 

(b) Supposing A’s estate was too small to warrant the expense of having an 
administrator appointed, what should our course of procedure be ? 

(c) Would we be liable if we permitted B to have access without having had 
notice of A’s death ? 

2. A and B rent a safe as partners. In case of A’s death, should we permit B 
to have access unaccompanied by a representative of A’s estate ? 

3. A rents a safe in a fi luciary capacity, say as an executor, trustee or guardian. 
A dies and B, as executor of his estate, demands access, which we refuse, taking 
the position that the proper person to have access should be the executor, trustee or 
guardian, etc. substituted for A. B claims that until such substitute is appointed, 
he, a3 executor of A’s estate, should take charge of the contents of the safe. 

Very truly yours, Sare Deposit. 


Answer:—W here two persons own the contents of a safe deposit box 
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as joint tenants, upon the death of one of them, title thereto passes to 
the survivor and the administrators or executors of the decedent have 
n»? title to or interestin the property. The distinct characteristic of a 
joint tenancy isthat, upon the death of one of the joint tenants, there 
being no severance, his interest descends to the survivor or survivors 
ani at length to the last survivor. If, therefore, the decedent died in- 
testate it is unnecessary to have an administrator appointed, as the 
administrator would have no right tothe possession of any portion of the 
deposit. If the safe d2posit company should permit the survivor to have 
access to the box, not knowing that one of the parties had died it would 
thereby incur no liability. 

Joint tenancies, however, are subject to agreements made between 
the parties, and of which the deposit company may have no notice. And 
if, on the death of one of the parties, the company receives notice from 


some third party that such third party claims an interest in the property, 
the company delivers the property to the survivor at its peril. By so 


doing the company places itself in the position of determining which of 
two persons is entitled to the fund and, if its determination is wrong, 
it must abide by the consequences. In such case if the company is sued 
by one of the claimants it may interplead the other under section 820 
of the New York Code of Civil Procedure which provides that, where 
an action is brought on acontract or to recover a chattel, the defend- 
ant may, upon proof that the debt or property is claimed by a third 
person, apply for an order substituting such third person as defendant, 
and pay the amount due into court or deliver up the possession of the 
property. Or company may institute an action of interpleader against 
the two claimants and enjoin actions by them. In Mercantile Safe De- 
posit Co. v. Dimon, 72 Hun (N. Y.) 638, 25 N. Y. Supp. 388, it was 
held that, where property in a safe deposit box was claimed by the ad- 
ministrator of the depositor and by a donee, the company might inter- 
plead the two, leaving them to fight it out among themselves, and en- 
join them from suing the company for the property. 

Upon the death of one partner the surviving member of the firm 
becomes the legal owner, and has exclusive right to sell, mortgage and 
dispose of them in closing up the partnership, and can do so in the 
manner he deems best for the interest of those concerned. The repre- 
sentatives of the deceased partner have no interest in such assets, and 
no legal right to interfere in their administration, so long as the sur- 
vivor is closing upthe estate and applying its proceeds in the payment 
of the firm debts. The survivors do not take such assets as trustees, 
but, as survivors, hold the legal title, subject to such equitable rights 
as the representatives have in the due application of the proceeds. 
Wilson v. International Bank, 125 N. Y. App. Div. 568, 109N.Y. Supp. 
1027. In this case it appeared that a firni consisting of two members 
had deposited money and bonds with the defendant bank in the firm 
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name. Upon the death of one of the partners his administratrix brought 
action against the bank and the surviving partner to obtain an order 
restraining the bank from turning over to the surviving partner the 
money or bonds. In holding that the plaintiff was not entitled to such 
an order the court said: “It appearing that the fund was deposited as 
partnership property, and that the account is so held, the surviving 
partner has the title, thereto, and has a reasonable time in which to 
liquidate the firm affairs and to account.’’ 

Where an executor dies, application should be made tothe court for 
the appointment of an administrator with the will annexed, and prop- 
erty, to which the executor was entitled as such, should be delivered to 
the administrator with the will annexed. 

Section 20 of the New York Personal Property Law provides that 
upon the death of the trustee of an express trust, the trust estate does 
not pass to his next of kin or personal representative, but, if the trust 
be unexecuted, in the absence of a contrary direction on the part of the 
person creating the same, it vests in the Supreme Court and shall be 
executed by a trustee to be appointed by the court. 


RIGHT OF BANK TO RECOVER MONEY PAID ON 
FORGED CHECK. 
Editor Banking Law Journal. ————, Tenn., May 28, 1913. 
DeaR Sir:—Please give us your decision and any decisions bearing on similar 
case: 
On March 35rd this bank paid a forged check to another bank in this town. 
On forenoon of said day a party claiming to be Steve Johnson came into other bank 
to have check on this bank (said forged check) cashed, but president of said bank 
told him he would have to go across the street to our bank (drawee bank) to get the 
money on the check, but stated he would take it on deposit. Whereupon said 
Steve Johnson deposited said check and left his signature and address, stating he 
would likely need at least part of the money that day. At noon the bank taking 
check for deposit brought said forged check, with others, for usual daily settlement 
between us. In the afternoon before closing time the bank in which said forged 


check was deposited cashed a check drawn on it for the full amount of the deposit 


made in the forenoon, the check having been drawn by Steve Johnson to Dave 
Martin, but was endorsed Steve Martin, and by him delivered to one Hobbs, the 
latter getting the cash on the check. 

The bank in which said deposit was made, it now turns out, did not require 
identification of the depositor, who was a stranger to it, and cannot now tell who he 
is or give any definite description of him, and neither do they know Dave Martin, 
or Steve Martin. 

Our bank did not discover the forgery until May 12, when pass book of our 
depositor was balanced. We have made diligent search and inquiry through the 
Pinkerton Detective Agency, but cannot locate any one by the name of Steve 
Johnson, Dave Martin, or Steve Martin. 


The other bank took the deposit without requiring any sort of identification, 
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and it now seems that all the names in connection with the deposit, except the man 
Hobbs, who was also a stranger, but lives in Lee Co., Va., and has been interviewed, 
are fictitious persons, and the real culprit is some one else. 

The question we want to have answered is, can we recover from the other 
bank, alleging that they took the deposit without requiring usual identification, 
and that they did not use ordinary care in accepting the forged check from a 
stranger without inquiry, and thus, turning the forged check in to us with other 
checks, put this bank in an attitude where we did not scrutinize the signatmes on 
the checks as we would and do those handled over the counter, and especially from 
strangers. Very truly, PRESIDENT. 

Answer:—The general rule applicable to the payment by a drawee 
bank of a check bearing a forged signature is as follows: Wherea 
bank upon which a check has been drawn pays it, in ignorance that the 
drawer's signature was forged, the bank cannot as a rule, upon dis- 
covery of its mistake, recover back the amount, if the person to whom 
the money was paid was a bona fide holder. The rule does not apply, 
however, if the party receiving the money has actually contributed by 
his bad faith or misconduct to the success of the fraud or to the mis- 
take under which the payment was made, as where, when he received 
payment, he knew the check was forged, or knew of circumstances cast- 
ing suspicion on its genuineness not known to the bank and which he 
failed to communicate to it, or where he received the check under cir- 
cumstances of suspicion, without the usual scrutiny, or other precau- 
tions against mistake or fraud, as by accepting the check from a stranger 
without inquiry as to his identity and character. Tiffany on Banks 
& Banking, page 161. 

Under the circumstances involved in the inquiry above set forth a 
recovery by the City National Bank is clearly authorized by the Ken- 
tucky decision, People’s Bank v. Franklin Bank, 88 Tenn. 299, 12 S. 
W. Rep. 716. 

In this case it appeared that the plaintiff bank paid to the defend- 
ant bank a check bearing the forged signature of one Young, one of the 
plaintiff's depositors. The check was payable to the order of one 
Morgan, and Morgan’s indorsement was also forged. The defendant 
bank admitted that it had received and cashed the check as charged by 


the plaintiff and stated that it was unable to give the name of the party 


by whom the check was presented °° but presumed that it had required 
identification.’’ 

In deciding that the plaintiff could recover from the defendant bank 
the monev which it had paid on the forged check, the court stated the 
general rule to be that a bank is bound to know the signature of its de- 
positor and that, where a drawee bank pays a check bearing the forgery 
of one of its depositor’s signatures, it cannot charge the amount against 
the depositor’s account, and cannot recover the money thus paid out 
‘“ from a party to whom the forged: check has been paid, where such 
party being without fault, would be prejudiced by being required to re- 





INQUIRIES AND CORRESPONDENCE 


fund to the bank, upon whom rests the duty of determining the genuine- 
ness of the depositor’s signature.’’ 

The following is quoted from the opinion of the court, and is perti- 
nent to the question submitted: 

‘* Notwithstanding some conflict of authority on the subject, a care- 
ful investigation of the adjudged cases and of the text books leads us to 
the conclusion that the bank can recover from a party to whom pay- 
ment is made on a forged check, indorsed by the party to whom paid, 
where such party has been guilty of negligence in receiving and indors- 
ing the check; for, notwithstanding the negligence to some degree that 
the paying bank has been guilty of in paying the forged check without 
detecting the forgery of its depositor’s signature, it often happens, or 
may happen, that the party to whom payment is made has been guilty 
of the first negligence in purchasing and indorsing the forged paper. 
The bank upon whom the check is drawn, in the practical administra- 
tion of banking business, may well be lulled to a less careful scrutiny 
of its depositor’s signature of a check, where the same is indorsed by 
another bank, with which it is in correspondence or interchange of busi- 
ness, than it would exercise in accepting and paying the same check, not 
so indorsed, to a stranger. Indorsement of the check by payee may be 
said, ordinarily,to be a guarantee of the genuineness of the indorsements 
theretofore on the paper,and also of the genuineness of the drawer's sig- 
nature, subject, perhaps, to some exception in particular cases, as, for 
instance, where the indorsement is made after the genuineness of the 
preceding signatures has been approved by the paying bank. Apply- 
ing these principles to the case at bar, we are of the opinion, and so 
adjudge, that the first fault was with the defendant bank. This bank 
accepted and cashed a check drawn on a bank in another county, to 
which the name of the drawer and the payee had both been forged, and, 
so far as this record discloses, without requiring an identification of the 
parties to whom such payment was made, certainly without reserving 
any evidence of the identity of such parties for the benefit of itself, or 
of others who might be injured by such forgery. The complainant 
bank upon receiving such check in due course of mail from defendant 
to credit of defendant, might well rely upon the exercise of due pru- 
dence on the part of its depositor, the defendant bank, and might well 
regard the latter's indorsement of the check as significant of the fact 
that such prudence had been exercised, and, if not, that the indorsement 
would stand as a guarantee to the paying bank from loss that might 
otherwise fall upon it by reason of its passing the amount of the check to 
the credit of such depositor. Such would not only seem to be sound in 
theory and supported by authority, but is in accordance with the proof 


in the case, and it is a matter of such general information, that perhaps 
the court would be warranted in taking judicial knowledge of it, that in 
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dealings between banks, and especially with reference to clearings and 
clearing houses, banks will adjust and pay differences between each 
other, or between themselves and the clearing houses, upon the faith 
of the indorsement of other banks of the checks involved in such settle- 
ment before they examine the signatures to the checks involved or em- 
braced in the settlement, relying on such indorsements as protecting it 
in such payment should a subsequent and more careful scrutiny of the 
signatures disclose forgeries in the making and indorsing of the checks 
so paid.”’ 

This case cites as authority the following decisions: Hardy v. Chesa- 
peake Bank, 51 Md. 585; Leather M. Bank v. Morgan, 117 U. S. 96, 
112; Ellis v. Ohio L. I. & Trust Company, 40 Ohio state 628; McLeroy 
v. Southern Bank, 14 La. Ann. 458; National Bank of North America 
v. Bangs, 106 Mass. 441; Rouvant v. San Antonio Bank, 63 Texas 
610; First National Bank v. Ricker, 71 I]. 439. 

The following decisions also support the right of a drawee bank, 
having paid a check bearing a forged signature, to recover the money 
so paid from the party to whom it was paid, where such party was 
negligent in receiving the check: First National Bank of Danvers v. 
First National Bank of Salem, 151 Mass. 280, 24 N. E. Rep. 44; Wil- 
liamson v. McDowell Bank, 66 W. Va. 545, 66S. E. Rep. 761; Green- 
wald v. Ford, 21 S. Dak. 28, 109 N. W. Rep. 516. Woods v. Colony 
Bank, 114 Ga. 683, 40 S. E. Rep. 720, 19 Banking Law Journal 282. 

The decision in People’s Bank v. Franklin Bank, 88 Tenn. 299, 12 
S. W. Rep. 716, referred to at length above.has been seemingly criticiz- 
ed in the later Tennessee decision in the case of Farmers’ & Mer- 
chants’ Bank v. Bank of Rutherford, 115 Tenn. 64, 88 S. W. Rep. 939, 
where it was said: *‘As anoriginal proposition we do not assent to the 
correctness of People’s Bank v. Franklin Bank, and think the great 
weight of authority is against it and that it is contrary to one of the 
most important rules relating to the law of negotiable instruments, to 
wit, that the drawee of the check should be held to know the signature 
of its customers and to pay only such paper as has a genuine signature.”’ 

No authorities, however, are cited upon which this criticism is based, 
and the court goes on to point out two material distinctions between the 
case there under consideration and the case of People’s Bank v. Frank- 
lin Bank. 


CONSTRUCTION OF WASHINGTON STATUTE RELATIVE 
TO PRIVATE BANKING. 


Editor Banking Law Journal. Sr. Joun, Wash., May 12, 1913. 

Dear Sir:—We enclose herewith copies of sections 3315, 3316, 3339, 33394 
and 3340 of Remington & Ballinger’s Code and Statutes of the state of Washington, 
as enacted by the legislature of this state during its last session. Would you kindly 
give us your opinion by letter on the same with reference to the following: 


1. Will it be necessary for private banks now in existence to submit to exam- 
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ination by the state bank examiner on and after the act becomes a law June 21,1913 ? 
2. Will the organization of private banks be prohibited after the act becomes a 
law on June 21, 1913, or may they be organized at any time up to January 1, 1915, 
providing by that date they have become incorporated banks ? 
Thanking you for your reply, I remain, Yours truly, CASHIER. 


Answer:—The provisions of the statutes submitted pertinent to the 
inquiry read as follows: 

Section 3339. From and after the first day of January, 1915, no per- 
son, persons, co-partnership, association, or body corporate except banks 
or trust companies incorporated under the laws of the United States or 
the laws of the State of Washington and existing foreign banks now 
doing business in the State of Washington, or mutual or co-operative 
savings companies or associations doing a banking business as defined 
in section 3315 of this act, shall transact a banking business in this state. 

Section 33392. All firms orindividuals who on January Ist, 1913, 
were conducting private banks and receiving deposits as such and who 
desire to do a banking business on and after January Ist, 1915, shall 
prior to that time incorporate under the laws of this state applicable 
thereto, and the capital stock of such corporation shall be in such a sum 
as is required by existing law, all of which shall be subscribed and at 
least ten thousand dollars thereof paid inin cash, and the balance of said 
capital stock must be paid in at such time and in such amounts as shall 
be required by the state bank examiner. 

In our opinion there is nothing in these provisions requiring private 
banks now in existence to submit to examination by the bank examiner 
after these statutes go into effect. Nor is there anything which pre- 
vents individuals from engaging in the private banking prior to Janu- 
ary 1, 1915. The purport of the amendments seems to be that persons 
now engaged in the private banking business and those engaging in 
such business prior to January 1, 1915, must cease private banking prior 
to that time and may continue thereafter only upon condition that they 
incorporate prior to that time. 


WAIVER OF PROTEST. 
Editor Banking Law Journal. Soutuport, N. C., April 24, 1913 
Dear Sir:—Kindly advise us if a note reading protest, presentment and notice 
of dishonor waived by all parties to this note is protestable. We understand that it 
cannot be protested, but saw a case the other day where one reading that way was 


protested. Yours very truly, CASHIER. 


Answer:—There is no reason why a note reading protest, present- 
ment and notice of dishonor waived may not be protested in the usual 
manner. It sometimes happens that what appears to be a waiver is 
not upheld as a valid waiver by the courts. And in such a case the 
failure of the holder to take the usual steps required by law to charge 
indorsers and drawers with liability will result in their discharge. If 
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the waiver is valid then there is noreason for protesting the note, for 
the effect of the waiver is to render the parties immediately liable upon 
the maturity of the note. 


NEGOTIABILITY OF CERTIFICATE OF DEPOSIT. 
Editor Banking Law Journal. GLEN Cove, N. Y., May 19, 1913. 
Deak Srr:—We enclose herewith copy of Certificate of Deposit we are using 
and would greatly appreciate an expression of your opinion as to whether it is ne- 
gotiable and also whether after issuing one the holder can make it negotiable by 
cutting from the end of the certificate where it states it is ‘*‘ Not negotiable nor 
subject to check.” 


N°. GLEN CoveE.NY. 








GLEN COVE BANK 
w 15) OF GLEN COVE 
— 
Os THIS CERTIFIES THAT THERE HAS BEEN DEPOSITED IN THIS BANK BY 
Oo 
uJ. 
Or 
Lk. 3 DOLLARS 
> 
4 PAYABLE TO Co 
° 
a: WITH INTEREST AT THE RATE OF PER CENT.PER ANNUM. ON 
© = DEMAND AND SURRENDER OF THIS CERTIFICATE. 
—= < THE RIGHT IS RESERVED By TH BANK UPON VING THIRTY DAYS NOTICE TOC R NTIN ” aAY™ 
= NTEREST ON THIS CERTIFICATE OR TO fF 46 PRINCI PA 5 HNOT R A R ROU - 
= > OFFICE RECTEDTOT N&MED ON “ F THIS BANY 
E NOT OD UNLESS SIGNED BYE'!THER THE PRESIDENT VICE PRE sairvenaiane OF THIS BANK AND COUNTER 
ASSISTANT CASHIER OR ACTING TELLER 
- 
lil 2 
oO ¥ enaniet 
$ conerscveo @ @ © 


We had them made in this form because we had much trouble in gettirg In- 
demnity Bonds from holders of lost certificates when they were issued in the nego- 
tiable form payable to order. You will notice that these are not payable to either 
order or bearer. Very truly yours, VicE-PRESIDENT. 

Answer:—Under the Negotiable Instruments Law providing that an 
instrument, to be negotiable, must be payable to order or bearer, the 
above certificate of deposit is not negotiable. And, of course, it 
would still be non-negotiable after the provision at the end of the 
certificate were cut off. 


FAILURE TO USE CHECK PROTECTOR NOT NEGLIGENCE. 
Editor Banking Law Journal. CAMBRIDGE, Mass., May 9, 1915. 
Dear Str:—I shall appreciate it if you will let me know what the court de 
cisions are in regard to check protectors. The point I wish cleared up is whether 
or not any court or courts have said that the drawer of a check was not using ordin- 
ary care, unless he used some device to prevent the amount of the check from being 
raised. Yours truly, Boston. 


Answer:—It is a general proposition of law that the drawer of a 


check is not bound to prepare it so that no one can successfully tamper 
with it. No court has held that the failure to use a check protector 
constitutes negligence on the part of the drawer of a check. 
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EXCESSIVE LOANS BY NATIONAL BANKS. 
Editor Banking Law Journal. PorTLAND, Me., May 15, 1913. 

Dear Str:—*‘ Corporation A,” has a loan to the full limit of 10 per cent. of the 
capital and surplus of ‘‘ National Bank C,” its paper being endorsed by ‘‘ B,” who 
is the Treasurer of ‘* Corporation A.” 

‘¢B” procures of the same bank that has loaned its limit to ‘A a loan upon 
his individual note, secured by collateral, with which ‘' Corporation A’ has no 
connection and in which it has no interest direct or indirect. 

By direction of ‘‘B™ the proceeds of his individual loan is deposited to the 
credit of ** Corporation A.” 


1. Does that transaction constitute an ‘excess loan” by the bank to ‘* Cor- 
poration At” 

2. Is it such a loan that, if ‘‘ Corporation A ” fails, its receiver or creditor 
could recover from the Directors of ‘*‘ National Bank C™ any portion of the loss the 
bank sustained through the failure of ‘Corporation A?” 

3. Should ‘*B” fail and the bank should lose, as a result of such failure, 
could action be maintained against the Directors? 


Very truly yours, PRESIDENT. 

Answer :—Section 5200 of the National Bank Act, which limits the 
amount which a national bank may loan to one individual or corpora- 
tion, provides as follows :—'* The total liabilities to any association, of 
any person, orof any company, corporation, or firm for money borrowed, 
including in the liabilities of a company or firm the liabilities of the 
several members thereof, shall at no time exceed one-tenth part of the 
amount of the capital stock of such associations, actually paid in and 
unimpaired and one-tenth part of its unimpaired surplus fund: Pro- 
vided, however, that the total of such liabilities shall in no event ex- 
ceed thirty per centum of the capital stock of the association. But the 
discount of bills of exchange drawn in good faith against actually 
existing values, and the discount of commercial or business paper actu- 
ally owned by the person negotiating the same shall not be considered 
as money borrowed.”’ 

Section 5239 makes directors personally liable for loss resulting to 
the bank, where they knowingly violate section 5200, or any other 
provision of the National Bank Act. 

Under these sections it was held in Witters v. Sowles, 31 Fed. Rep. 
1, that the directors of a national bank who made or assented to a loan 
in violation of section 5200 were personally and individually liable for 
the loss thereby sustained. 

The personal liability of the directors under the circumstances set 
forth above depends upon whether the loan in question constituted a 
violation of section 5200, and whether the directors participated in or 
assented to the loan. The courts have not to our knowledge been 
called upon to construe the statute with reference to such a loan. In 
our opinion, however, the transaction does not violate section 5200. 
The loan to B was made on his individual note, secured by collateral 
in which the corporation had no interest. The fact that B had the 
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proceeds placed to the credit of the corporation would seem to have no 
bearing on the question, for if the loan is valid, B is entitled to do as he 
pleases with the money borrowed. 

But, in a case of this kind, the court would undoubtedly inquire 
carefully into the facts and if it appeared that the loan to B was in 
reality a loan to the corporation and that it was made in this manner 
merely for the purpose of getting around the statute, it would be justi- 
fied in declaring the transaction a violation of the statute. This might 
occur if it appeared that B was irresponsible and the security inade- 
quate, and that the loan was actually made for the benefit of the cor- 
poration, the directors being cognizant of that fact. 

It should also be stated that directors of national banks may be held 
personally liable for losses resulting from loans, though the same do 
not violate the National Bank Act. See the articles on the Law of 
Banking in this and last month’s numbers of the JOURNAL. 


NEGOTIABILITY OF NOTES SECURED BY TRUST DEED 
OR MORTGAGE. 
Editor Banking Law Journal. Ex Paso, Illinois, March 27, 1915 

Dear Str:—On page 215 of the March Journal. is given the Massachusetts 
decision on negotiability of a mortgage note grantipg prepayment privileges. Does 
this decision hold in Illinois and other Western States ¢ 

It is a very common practice here, indeed I might say it is almost the unvary 
ing practice, to give the mortgagor the right to make payment of principal in whole 
or in part at any interest date on giving notice. Most frequently such notes are se- 
cured by trust deed and notes are made to order of maker and endorsed in blank 
and they are delivered to others for an investment. Others take such a loan on 
regular mortgage blanks payable to John Jones, and notes payable to John Jones. 
These are frequently assigned. If I understand this decision correctly this last 
class would not be negotiable. I am not so sure about the trust deed class. 

Would be glad to know the exact status of the matter as it would be a matter 
of more than ordinary importance to many people. Respectfully, CASHIER. 

Answer :—The decision referred to is Pierce v. Talbot, Mass., 100 
N. E. Rep. 553. It holds that a note, secured by a real estate mort- 
gage, payable in three years, with interest payable semi-annually, and 
with the privilege of anticipating the payment of the amount of the 
note, in whole or in part, is not negotiable. As authority for this 
proposition it cites Stults v. Silver, 119 Mass. 137. 

In this case it was held that a note, payable “* in one anda half years, 
or sooner at the option of the mortgagor, from this date, with interest 
at the rate of seven per centum per annum during said term, and for 
such further time as said principal sum or any part thereof shall remain 
unpaid,’’ was non-negotiable. The reason for this, as stated by the 
court, was that °° both the time of payment of the principal, and the 
amount of interest, are uncertain, and depend upon the election of the 


mortgagor, who would seem, from the memorandum upon the note it- 
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self, to be the maker of the note.’’ The note, in the opinion of the 
court, was not a promise to pay a fixed sum of money at a definite time, 
which features the court held to be essential to negotiability. 

But the Negotiable Instruments Law, which is now in force both 
in Massachusetts and Illinois, provides that an instrument, payable 
on or before a fixed or determinable future time is negotiable. And, 
even before the adoption of the Negotiable Instruments Law it was 
held in Illinois that a note payable on or before a certain day was 
negotiable. 3eatty v. Western College, 177 Ill. 280. 

The fact that a note appears on its face to be secured by a trust 
deed does not affect its negotiability, or require a bank taking the note 
to make inquiry as to whether the statement concerning security is true. 
Metcalf v. Draper, 98 I1]. App. 399, 406; Naef v. Potter, 127 Ill. App. 
106, Aff’d., 226 Ill. 628, 80 N. E. Rep. 1084. Nor is the negotiability 
of a note affected by the fact that it is secured by a mortgage. Oldsv. 
Cummings, 31 II]. 188; Miller v. Larned, 103 Ill. 562. 


COMPUTATION OF INTEREST. 

Edttor Banking Law Journal. OREGON, May 20, 1913. 

Dear Str:—In computing interest on a note on which there have been partial 
payments on the principal, is it legal to compute interest by the ‘* partial payment ™ 
rule, viz.: Compute interest to time of partial payment, add it to the principal and 
deduct the payment, using the balance for a new principal. 

Does it make any difference whether the interest or the principal, or both, be 
due or not due at the time the partial payment is made ? 

Also, would it mike any difference whether the rate of interest specified in the 
note was the legal maximum rate ? Yours truly, CASHIER. 

Answer:—It is legal to compute interest in the manner set forth 
above. The rule, as stated in 16 A. & E. Encyc. of L. 1036, is as fol- 
lows: ' The general rule in the case of partial payments where inter- 
est on interest is not allowed,is tocompute interest on the principal debt 
to the date of the first payment, where this equals or exceeds the interest 
due; then deduct the payment from the aggregate of principal and in- 
terest, and repeat the process as to successive payments. Where the 
payment does not equal or exceed the amount of interest due at the 
time when it is made, interest on the first principal should be computed 
until such time as the aggregate partial payments made equal or exceed 
the amount of interest due, and such aggregate should then be deduct- 
ed from the sum of the original principal and accrued interest, the 
balance constituting a new principal, so to remain until reduced as 
stated.’’ 

Where interest is not paid when due the general rule is that it bears 
interest at the legal rate from the date of the default in its payment, 
and it is immaterial that the interest provided for is at the legal maxi- 
mum rate. 
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DUTY OF BANK UPON RECEIVING NOTICE OF ADVERSE 
CLAIM TO DEPOSIT. 


Editor Banking Law Journal. ASHEVILLE, N. C., May 23d, 1913. 
Dear Str:—Please answer in your highly valued columns the following: A 
deposits with us a sum of money, and in a short while thereafter before any part of 
the same has been checked out, B notifies us that this money belonged to him and 
that he had left it with A for a special purpose. A has left town and we are unable 
to locate him. Should we pay any attention to B’s notice not to pay out the 
money on A’s check? Should he not protect us by giving bond or getting an 
injunction? From all the information we have we believe that B is right in that 
the sum of money is a trust fund. CasHIER. 


Answer:—It has been held that a bank is not liable to its depositor 
for refusing to honor a check drawn by him, where, at the time, the 
bank had notice that the deposit belonged toanother party. Hanna v. 
Drovers’ National Bank, 194 Ill. 252, 62 N. E. Rep. 556, 19 B. L. J. 
214. And in Pearce v. Dill, 149 Ind. 136, 48 N. E. Rep. 788, it was 
held that a bank which pays out money on deposit after notice of a 
suit contesting the ownership of the money does so at its own peril. 

In First National Bank v. Wellsborough, 71 Pa. 213, it was held 
that, where a bank received notice from a third party claiming a de- 
posit not to pay it on the depositor’s order, with indemnity to protect 
the bank, any payment by the bank was made at its risk. In McEwen 
v. Davis, 39 Ind. 109, it was said: ‘‘The bank will always be justified 


in making payments uponorders of the person who brought the deposit, 


or upon orders of any person whom he designates as competent to con- 
trol it, until it has notice that the ownership is claimed by somebody 
else adversely to either of these parties.’’ 

But a banker must keep in mind the fact that there are certain ob- 
ligations owing from him to his depositor with respect to the money on 
deposit. These obligations are as great, if not greater, than any which 
he owes to the rest of the world. Consequently, he is not at liberty 
to accept, without investigation, or without some knowledge of the 
facts, the statement of any outsider that he owns money standing tothe 
credit of a depositor and proceed to refuse payment of the depositor’s 
checks. 

The following statement of the law is taken from Jaselli v. Riggs 
Nat. Bank, 36 App. D. C. 159, 170: “‘While we are of the opinion that 
the bank, upon notice of this adverse claim, after satisfying itself that 
the claim was made in good falth, that is, that there was some real 
foundation or justification for it, would have the right to retain out of 
the plaintiff’s deposit a sum sufficient to meet such claim, we think, 
nevertheless, a similar duty devolves upon the bank in such a situation 
as devolves upon it in closing an account. It must exercise diligence 
in notifying its customer of the adverse claim, and of its intention to 
protect itself by retaining out of the amount standing to his credit a 
sum sufficient to meet that claim; and negligence in that regard, result- 
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ing in injury to its depositor, will render the bank liable. Certainly 
the bank is not justified, upon notice of a third party, in dishonoring its 
customer’s checks, unless it has exercised diligence in notifying him of 
its intention to do so, or, of course, unless it subsequently develops that 
the deposit had been wrongfully acquired and was in fact the property 


ofthe third party. As to those checks already drawn before notice of 


the adverse claim, the bank acts at its peril when it dishonorsthem. In 
such a situation justice would seem to require that the bank be given 
sufficient time toascertain by diligent inquiry whether the adverse claim 
is well founded ; but justice also would seem to demand that in the 
meantime those checks be not dishonored. Conceding that the position 
of the bank is a delicate one, the rights of the customer must not be lost 
to view. If his checks are dishonored without justification, that is, if 
the adverse claim proves to be unfounded, a grievous injury is done 
him. Public policy therefore demands that the bank act with diligence 
and in perfect good faith.’’ 


FRAUDULENT MONEY ORDER. 


Editor Banking Law Journal. CEDAR VALE, Kans., May 29, 1915. 

Dear Str:—We cashed a postal money order which was purported to have 
been issued by the post office at Hilltop, Kansas, on the post office at Howard, 
Kansas, payable to one Ed Estes, which order we forwarded to our correspondent 
at Kansas City, Missouri, and they in turn forwarded it to their correspondent at 
Howard, Kansas, who presented it to the postmaster at Howard, Kansas, on April 
15, who paid it, stamping the order and the coupon with his paid stamp, and de- 
taching the coupon. At the time he paid this order he had advice in his office of 
the order being one that had been stolen at Hilltop, Kansas, with instructions to 
refuse payment. On April 16, the following day, he discovered these instructions 
and returned the order tothe bank at Howard, they protesting and returning it to 
our correspondent at Kansas City, and they in turn returning it to us. We refused 
to accept it on the grounds that the postmaster at Howard, Kansas, was negligent 
in paying the order when he had instructions from the department that it was a 
stolen order and not to pay the same. 

The bank at Howard insists that, the order being a forgery, we are liable as 
endorsers. We claim that the postmaster at Howard having the instructions above 
mentioned should have refused payment on the order when it was presented, and 
by accepting and paying the same was negligent and released the endorsers. 

We shall very much appreciate your opinion in regard to the matter. 

Yours very truly, VICE-PRESIDENT. 

Answer:—Money orders have been held not to be negotiable. United 
States v.Stockgrowers’ Nat. Bank, 30 Fed. Rep. 912; Moore v. Skyles, 
33 Mont. 135, 82 Pac. Rep. 799, 23 B. L. J. 122; Bolognesi v. United 
States, 189 Fed. Rep. 335, 28 B. L. J. 1015. In the last cited decision 
it was held that the United States could recover back money paid upon 
fraudulently issued money orders, notwithstanding the good faith of the 
holders. 

In the opinion it was said: ‘In the establishment and operation of 
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the money order system the government exercises a governmental 
power for the public benefit. Itserves the public by furnishing a safe 
and cheap method of transmitting small sums of money. It carries on 
the system not for gain, but to supply a public need. It does not en- 
gage in business, but stands in its position of sovereignty. Consequently 
the principles which govern commercial transactions between individuals 
have little application in thiscase. * * Money orders are not negotiable 
instruments subject to the defenses permitted by the law merchant to 
bona fide holders for value. 

No doubt the postmaster should have refused to pay the order, but 


the fact that he was negligent in the performance of his duty, would not, 


under the decisions, have any effect on the right of the government to 
have the money, which it paid out on the order, returned. If the bank 
which cashed the money order, received the amount thereof from its 
correspondent, then the correspondent is in the position of having paid 
money for what purported to be a valid money order, but which in real- 
itv was a worthless piece of paper. And the correspondent is entitled 
to recover the amount. If the correspondent did not pay the amount 
to the bank which cashed the order, then, for the same reason, the latter 
bank has no rights against the correspondent. 


SS 


FIRST NATIONAL BANK OF CLEVELAND FIFTY YEARS 
OLD. 

On May 23, the First Nationa! Bank of Cleveland commemorated its-half-cen- 
tury of banking. The growth of Cleveland has been remarkable, but no less so 
than the growth of this institution. First National of Cleveland is No. 7 in the 
National Banking System, and has grown from a two-million-dollar bank to a forty- 
million dollar institution in twenty-five years. 

In 1905 the First National absorbed the Euclid-Park National Bank, which 
was the result of consolidating the Park and the Euclid Avenue Naticnal banks. 
which afterward took over the Bankers National. At the time of merging the First 
National had assets of about $20,000,000, which have since been doubled—a very 
commendable showing for eight years’ work. 

The present officers are as follows: President, John Sherwin; Thomas H. 
Wilson, A. B. Marshall and Fred J. Woodworth, vice-presidents; Charles E. Farns- 
worth, cashier; and John R. Geary, Joseph R. Kraus, John H. Caswell, George N. 


Sherwin, [lorace R. Sanborn and B. A. Bruce, assistant cashiers. 
—— — 
BOSTON CHAPTER INAUGURATES NOVEL SCHEME. 

In order to insure an absolutely representative delegation at the R chmond Con- 
vention, Boston Chapter of the American [Institute of Banking has adopted a scheme 
whereby it will be represented by men who are thoroughly conversant with Boston 
Chapter’s affairs and in addition are Institute men from the grourd up. Their dele- 
gation will consist, first, of all the Officers; second, of all the members of the Board 
of Governors; third, of Institute graduates; and fourth, of members of the Chapte 
committees. Delegations from other Chapters will have to look to their laurels 
when they buck up sgainst the Boston |-le sa ion at the Richmond Co vention. 





Modern Banking and Trust Company Methods 


B) 
WILLIAM McCHESNEY MARTIN, A.B., LL. B., 


Of the Mississippi Valley Trust Company, St. Louis. 
— 
CHAPTER XI. (Continued). 
Discounts and Loans. 

It is important to have the information as to the liability of any one 
borrower to the bank, not only to keep the bank from overlending, but 
also to see that the law is complied with. 

LIMITATIONS ON LOANS BY NATIONAL BANKS. 

The National Bank Act provides (Section 5200) that The total 
liabilities to any association, of any person, or of any company, corpor- 
ation, or firm for money borrowed, including in the liabilities of a com- 
pany or firm the liabilities of the several members thereof, shall at no 
time exceed one-tenth part of the amount of the capital stock of such 
associations, actually paid in and unimpaired, and one-tenth part of its 
unimpaired surplus fund: Provided, however, that the total of such 
liabilities shall in no event exceed thirty per centum of the capital stock 
of the association. But the discount of bills of exchange drawn in 
good faith against actually existing values, and the discount of com- 
mercial or business paper actually owned by the person negotiating the 
same shall not be considered as money borrowed.”’ 

A number of States have laws similar to this, placing a limit on 
the amount a bank can lend to any one person, firm or corporation. 
For instance, in Missouri a bank cannot © permit any individual, cor- 
poration or company to become at any time indebted or liable toit in a 


sum exceeding twenty-five per cent. of its capital stock, actually paid 


in, or permit a line of loans or credits to any greater amount to any 
individual or corporation; a permanent surplus, the setting apart of 
which shall have been certified tothe bank commissioner, and which 
cannot be diverted without due notice to said officer, may be taken and 
considered as a part of the capital stock for the purposes of this sec- 
tion ; provided, said surplus is equal to or in excess of fifty per cent. 
of the capital stock of said bank.’’ The following classes of paper are 
not considered as money borrowed within the meaning of the section : 
‘(1) The discount of bills of exchange drawn in good faith against 
actual existing value. (2) The discount of paper based upon the col- 
lateral security of warehouse receipts, covering agricultural and manu- 
factured products in stores, in elevators and warehouses,’’ upon cer- 
tain conditions. This is fairly typical of the limitations in the States 
which have similar laws. 
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MATURITY BOOK OR TICKLER. 


The loan having been entered in the Discount Register and the 
Liability Register, the next step is to prepare for its collection when 
due. It should be “‘timed,’’ that is, the date when it becomes due 
under the terms of the note should be figured and the maturity written 
on acorner of the note. It is necessary that some record be kept of 
the days upon which the respective notes should be presented for pay- 
ment and this is done by entering them in a Maturity Register or 
Tickler. A loose-leaf book is the best record for this character of 
information. A page is headed with the day of the year, and on it 
are entered the notes becoming due on that day. A usual form of this 
record is as follows : 





Date 


Number Drawer. Endorser. Where Payable. 


By referring to this book the Discount Department can tell at a 
glance what notes are coming due ona given day, and, if in a smal] 
bank, can prepare properly to present them. If ina large bank, the 
Discount Department will probably send the city notes to some such 
department as the Note Department for collection, and the out-of-town 
notes to some such department as the Collection Department. The city 
notes can be turned over the morning of the day due, or a day or so 
before, but the out-of-town notes should be in the hands of the proper 


department a week or ten days before due, so as to give that depart- 


ment ample time to get them to the place of presentation. 

The Maturity Book is a most important record, for unless a note is 
presented on the day it is due and the indorsers notified in case of non- 
payment, they are released from liability, and the bank can be held 
responsible for negligence. An error in this book is liable to result in 
a cash loss and not simply in staying late to strike a balance. 

NOTE CASE. 

The loan having been properly recorded and matured, it becomes 
necessary to file the note, so that it can be quickly found when called 
for. Perhaps the majority of banks do this by means of a note or bill 
case. This is a leather pouch containing thirteen or fourteen pockets. 
Twelve of these pockets are used, one for each month in the year, and 
the additional pockets for past due paper. The notes for any one 
month are arranged in the order of their maturity and placed in a 
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pocket. It is not a difficult thing to take out these notes from one 
pocket, and by running through them, find the one wanted. 

Instead of a leather pouch a file case may be used. The box should 
be as wide as the usual note is long, and four or five inches deep, so 


that the note can be placed in it vertically. There should be guide 
cards for each month and a set of daily cards. The notes for the cur- 
rent month are separated by the daily cards and the notes for each 
other month are separated by the monthly guide cards. In the morn- 
ing the discount clerk, by removing the daily card and placing it be- 
hind the current month’s notes, has before him all notes due on that 
day. When the month is ended, by bringing forward the next month’s 
notes and properly placing the dailv cards, he has the current month 
again distributed by days. It is an easy matter to carry either the 
leather pouch or the file case into the vault for the night. 

In very large institutions where they have many notes, a metal file, 
like a smail safe, may be used, the notes being distributed in it very 
much as in the file case described above. This can be mounted on 
wheels and rolled into the discount cage in the morning, and at night 
returned to the vault in which there could be a compartment to receive 
it as if it were a safe deposit box. The keys to this compartment or 
the combination to its lock would, of course, be in the possession of 
those only who are charged with the safekeeping of the notes. 

LOANS ON COLLATERAL. 

As has been said before in large institutions where there are many 
loans on collateral, they are frequently handled by a separate depart- 
ment called the Loan Department. Whether so segregated or not, this 
character of loan must be cared for in about the same way. It must be 
properly recorded and the collateral safely kept and watched to see that 
there is always sufficient security behind the loan. 

The notes secured by collateral may be payable at a fixed future 
date. When this is the case, they are called time loans. When the 
notes are payable on demand, they are called demand or call loans. 

The collateral by which these loans are secured may be anything the 
bank will accept, or is allowed by the law to accept, which it feels sure it 
can convert into cash, should the loan not be paid at maturity. The most 
usual collateral is stocks and bonds, and as a rule an institution desires 
only those that are listed on some well-recognized stock exchange. 
This insures a market for them. Many loans, however, are made on 
unlisted securities. 

National banks are prohibited by law from lending on real estate, 
but many state banks and trust companies can make this character of 
loan and do lend a great deal of money on real estate security. 

Warehouse receipts and insurance policies are also often used as 
collateral to loans. 

When a loan on collateral is requested from the bank or trust com- 
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pany it should come to a conclusion as to its acceptability from a con- 
sideration of (1) Standing of the borrower; (2) Quality of collateral; 
(3) The margin; and (4) Title to the collateral. 

STANDING OF THE BORROWER. 


It would seem that in too many instances in considering a loan on 
collateral, not enough attention is paid to the standing of the bor- 
rower. The collateral is good, the bank will have that, why think of 
the maker of the note? If, however, the borrower is not to be trusted, 
the bank runs a most excellent chance of having a loan past due and 
being unable to sell the collateral, because it is tied up in some kind 
of litigation. If the man is one of the shifty kind, ever on the out- 
look to avoid his obligations, he may spend the entire ninety days, if 
that be the life of the loan, in seeking an opportunity to at least post- 
pone payment. He may find some technicality with the result that 
even such excellent collateral as government bonds may be -incon- 
vertible into cash so far as the bank is concerned. It may mean 
only a postponement of the sale of collateral, but in the meantime the 
bank possesses something with which it cannot pay depositors. In brief, 
the bank has lent money and borrowed a law suit. 

On the other hand, if the standing of the man is such that the bank 
knows he will do everything in his power to pay the loan when due, 
buttressed wiih such honest intention and possessing the collateral it 


knows it has a resource to be depended upon. In the writer’s judg- 
ment more attention should be paid to the borrower’s standing than is 
commonly the case. 


QUALITY OF THE COLLATERAL. 


As the name indicates the deciding factor in a collateral loan is the 
collateral. The more readily marketable this is, the better the loan, 
consequently stocks and bonds that are listed on some stock exchange, 
and particularly on the New York Stock Exchange, offer more satis- 
factory collateral than unlisted securities. 

While it is a common thing to make a loan with only the stocks or 
bonds of one company as collateral, still it is a safer loan if the securities 
are mixed, that is, if the stocks or bonds are of several companies. The 
chances are that the bank will receive better returns if on default in 
the loan it can sell small quantities of several securities rather than be 
compelled to sell a large block of one security. 


THE MARGIN. 


The quality of the collateral determines the margin that will be 
required. By margin is meant the excess of the market value of the 
security over the amount of the loan. Rarely, if ever, is a loan made 
equal to the full salable price of the collateral; the bank desires to 
protect itself against a decline in the market. However, it is self- 
evident that the less liable a security is to market changes, the less 
margin a bank can require with safety. For instance, a bank woul 
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be protected by a much less margin on government bonds than it would 
on speculative stocks. The changes in the market value of govern- 
ment bonds are slow and not very wide in range; while the fluctua- 
tions in the market on speculative stocks are comparatively rapid, and 
the range is so wide that such collateral can easily decline in a day to 
a point where, if the bank were compelled tosell and apply the proceeds 
to the loan, it would sustain a big loss. 

The usual margin required by banks throughout the country, so far 
as the writer has been able to discover, is twenty per cent. on the col- 
lateral, that is, eighty dollars will be lent on a security of the market 
value of one hundred dollars. 

In New York, in addition to this twenty per cent. margin, the banks 
also apply ‘‘the ten point rule.’’ The Modern Trust Company, by 
Kirkbride and Sterrett, page 81, explains its operation as follows: 

‘In New York two tests are applied to a collateral loan, the first re- 
quiring that the value of the securities must have a margin equal to 20 
per cent. above the amount of the loan, and the second that the loan 
must have ten points margin, that is, that the amount loaned must be 
$10 per share less than the market price of the stock. This is reckoned 
by dividing the number of shares of stock (or if bonds, $10,000 must 
be equivalent to 100 shares of stock) into the margin. For example, 
if there were 2,000 shares of mixed stocks in a loan of $100,000, divide 
this number of shares into $20,000 (the 20 per cent. margin) and the 
result shows an average margin of 10 points on each share held. If 
the ten-point rule is strictly adhered to, it has the effect of discrimin- 
ating against low-priced, non-dividend paying stocks, while the 20 per 
cent. clause requires an ample margin on high-priced stocks. There 
are a few institutions in New York which require nearly 15 points with 
the 20 per cent. margin, and some which do not adhere strictly to the 
ten-point requirement. Outside of New York, the ten-point margin 
test is not often applied, the usual requirement being simply 20 per 
cent. margin on good mixed collaterals.’’ 

TITLE TO THE COLLATERAL. 

Before the money borrowed be paid out by the bank it should be 
certain that the securities comprising the collateral are in such shape 
that title can be conveyed if a sale should become necessary. Stock 
should be endorsed in blank, or accompanied with a power of attorney 
to make transfer. If the stock offered as collateral stands in the name 
of the borrower as trustee, executor or agent, it should not be accepted. 
The bank should be familiar with the rules governing the transfer of 
securities enforced by the stock exchange on which the security is 
listed. It is well to have near at hand a copy of the New York rules. 
These are generally more stringent than those governing other ex- 
changes, so if in doubt a reference to them may be of assistance, 
the bank being practically certain that if it requires the securities to 
be indorsed in accorcance with them, it is safe. It must have the 
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securities so indorsed for transfer, if the security is listed in New 
York. 

When it comes to a consideration of the title to the securities, it 
again becomes necessary to emphasize the fact that loans even on col- 
lateral should not be made to irresponsible men. They, of course, 
should not be made to strangers, If the borrower is well known and 
responsible, practically all the bank needs concern itself with is to see 
that the collateral is in proper shape for transfer. There can te but 
little question but that the borrower is offering only such securities as 
he has a good title to. There may bea very grave question concern- 
ing the title to securities offered by the man who has to be watched all 
the time, and it does not appear to be good banking toassume such arisk. 

(To be Continued.) 


MAGEE ON BANKS AND BANKING. 


Matthew Bender & Company, Albany, New York, has published a second and 
enlarged edition of Magee on the Law of Banks and Banking. The book numbers 
over a thousand pages and thoroughly covers the law applicable to national and 
state banks, trust companies and clearing houses. Jt is divided into forty-eight 
chapters, separate chapters being devoted to subjects such as Banking Without 
Authority, By-Laws, Stockholders’ Rights and Liabilities, Bank Officers and Agents, 
Deposits, Checks, Overdrafts, etc. 

The book differs from the usual legal text-book on this subject in one very 
important particular: It is not confined to bare statements of law, followed by 
citations of the authorities from which the statements are taken. It not only states 
the rule of law, but elaborates upon the rule by giving the facts in decisions, which 
involve an application of the rule, and quoting from the opinions of the courts. 
In other words, the book does not consist principally in footnote citations of cases, 


as is the case with most similar treatises. This feature makes the book one of prac- 


tical value to the banker, as well as to the lawyer. 

The author of the work is H. W. Magee, B. L., Member of the Los Angeles 
Bar, and formerly one of the Board of Bank Commissioners of the State of 
California. 


THE DEATH OF FREDERICK B. SCHENCK. 


The death of Frederick B. Schenck chairman of the Board of Directors of the 
Liberty National Bank, New York, on May 21, removes one of the old-time bankers 
from the New York fraternity. Mr. Schenck was one of three cut of four brothers 
who headed prominent banking institutions, the survivors being Henry A., president 
of the Bowery Savings Bank and Edwin S., president of the Citizens Central National 
Bank; while Charles N. is cashier for the Goelet estate. Mr. Schenck acquired his 
banking experience in the Me:cantile National Bank, eventually becoming president, 
which office he held until he assumed a like office in the Liberty National, retiring 
from that to become Chairman of the Board, the highest gift within the province 
of the bank. 





PENNSYLVANIA BANKERS TO MEET AT PITTSBURGH. 


The 1913 convention of the Pennsylvania Bankers Association will be held at 
Pittsburgh, June 20 and 21, and the indications are that it will be one of the largest 
meetings that association has ever held. 

There are to be several very important addresses by prominent bankers and 
business men. On Friday, Mr. H. P. Bope, Vice-President of the Cainegie Steel 
Co., will talk on ‘‘ Banking and Business.’ Following Mr. Bope, Mr. E. A. Hayes, 


member of Congress from California will speak on ‘*‘ Changes that Should be Made 
in the American Banking and Currency System.” 


A. S. BEYMER, 


President Pennsylvania Bankers’ Association. 


Cashier Keystone National Bank, Pittsburgh. 


On Saturday morning at 9.30, Mr. Daniel 8. Remsen of New York will address 
the Trust Company Section on ‘* Preparation of Wills.” At the regular session, Mr. 
Joseph Chapman, Jr., Vice-President Northwestern National Bank of Minneapolis, 
will address the meeting on ‘‘Agricultural Development and Vocational Education.” 


Fo!lowing Mr. Chapman’s address there will be a debate by members of the A.I.B. 
on ‘*Resolved that National Banks be Given the Powers of Trust Companies.”’ 
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MAURICE LOUIS MUHLEMAN. 


Maurice Louis Muhleman, assuciate editor of the Bankinc Law Journat died 
at his home in Bronxville, N. Y., Thursday, June 12, after an illness of only a 


few weeks. 


MAURICE LOUIS MUHLEMAN 


Mr. Muhleman has long been recognized as an authority on money values and 


matters pertaining to finance and economic science, and his financial writings, in the 
estimation of capable critics, place him in the first rank of literary minds. 
For nearly thirty years he was connected with the Treasury Department of the 


Government in Washington and New York. During his fourteen years of service in 
Washington he gathered a large fund ef information on the financial machinery of 
the Government, and possessing an analytical mind and ability to giasp details of 
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complicated problems, he was able to render material aid to the Treasury Depart- 
ment of the Government in New York, where two-thirds of the cash transactions of 
the Government are handled. 

Under the second administration of President Cleveland, when the superfluous 
silver coinage was depleting the gold reserve held by the Treasury, Mr. Muhleman 
rendered great assistance toward offsetting the dangerous effects to the Government. 

For many years he was an ardent advocate of a Central Bank, and in 1909 he 
drafted a plan which was published that year in a series of articles in the BANKING 
Law Journat and afterward in pamphlet form. This plan attracted the attention 
of many leading financiers and bankers in all parts of the country and also a large 
number of Government authorities; many of whom had no hesitancy in pronouncing 
it the best plan suggested for adoption. 

He was the author of many valuable books on money, banking and finance, a 
large number of which he wrote especially for the Bankinc Law JourNAL. They 
are the ‘* Treasury System of the United States,” ‘‘ Banking Systems of the World,” 
‘*Coins of the World,” (a numismatic manual for bankers), ‘* Clearing House 
Systems of the World,” ‘* Governmental Supervision of Banking Throughout the 
World,” ** The World’s Principal Monetary Systems” and ‘‘A Plan for a Central 
Bank.” Mr. Muhleman published in 1896, the ‘‘ Monetary Systems of the World,” 
and subsequently he brought out a revised edition. He also contributed many 
valuable articles on monetary and economic subjects to various journals and 
magazines. 

Mr. Muhleman was born in Alton, Illinois, November 27, 1852, of Swiss 
parentage, where the family had settled in 1848. In 1860 they moved to St. Louis, 
where the boy received his early education in the schools of that city. At the age of 
13 he left high school and obtained employment in a Commission House, In 1868 
he secured a position in the banking firm of Allen, Copp & Nesbit. In 1872, when 
the Civil Service examination for Government employees was inaugurated, Mr. 
Muhleman went to Washington and entered one of the first classes for examination 
for a position in the Treasury Department which he obtained easily as out 
of a total of fifty-eight who took the examination at this time, Mr. Muhleman 
stood first. In 1880, he was advanced to assistant chief of his division. In 1884, 
when the Honorable Hugh McCulloch was Secretary of the Treasury, Mr. Muble- 
man performed a service which resulted in his being recommended for promotion 
by Mr. McCulloch. Shortly after he was transferred to New York as cashier of the 
sub-treasury and in 1888 he was appointed deputy assistant treasurer to succeed 
William Sherer. He resigned that position in 1901. 

During his connection with the Treasury Department in Washington, he was 
able to take a course of law in the Columbian (now the George Washington) Univer- 
sity, and was admitted to the Bar in the District of Columbia, in 1879. 

He was a member of the finance and currency committee of the New York Chamber 
of Commerce,the Academy of Political Science, the American Economic Association, 
the New York Historical Society,the National Geographic Society,and the American 
Academy of Political and Social Science, and at one time he was trustee in the Metro- 
politan Museum of Art. He was a director in a number of corporations at the time 
of his death. 

He is survived by a wife, two daughters, one son, and two sisters. 





THE NEW HOME OF THE IRVING NATIONAL BANK. 


Main Entrance to Bank. 


The new quarters of the Irving National Bank have received nearly as much 
attention and comment as the towering Woolworth Building itself in which the new 
banking rooms are located. Practically all of the two floors immediately above the 
street level are occupied by the bank which have been thrown into one spacious 
banking room with a mezzanine. 

Architecturally the room is treated in a modified form of the Gothic style, 
which harmonizes with the building which is also a Gothic adaptation. 

The broad marble stairway which leads from the central corridor to the bank- 
ing rooms from the main entrance, is formed of two flights of stairs, on either side 
being a massive balustrade of Skyros Alpha marble. 

The columns in the main banking room and the wall linings are composed of 
Caen Stone. The counter bases are fashioned from Tavernelle marble, native marble 
being used for the floors. A rather free se of wrought bronze fittings is an inter- 
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esting detail in this room. The bronze counter screens have been continued to the 
full height-of the ceilings and enclosing the mezzanine, 

All the public parts of the bank have been grouped compactly around a hollow 
square :—each of these departments, ioans, tellers, discounts, securities, collections, 
accounting, bill-of-lading, foreign excLar ge, certification, etc., is as therefore imme- 
diately convenient to the customer as he enters the bank, as the single window in 
the smallest country bank. 

So much has been written about the building, which is the tallest business 
structure in the world, that it might not be amiss to say a few words about the bank 
and its management. As is well known, the Irving National Bank is the successor 
to the business of the New York National Exchange and Irving National Banks 
which were consolidated in 1907 under the title of the Irving National Exchange: 
the latter part of the title veing subsequently omitted. 

In 1912 the Irving absorbed the Mercantile National, the assets of which placed 
the Irving in the class of fifty-million-dollar banks. 

Since the removal to the new quarters the Irving has added many new accounts 
to its already large list. While the management, as a rule, is composed of men of 
the younger generation of bankers, they are all thoroughly trained and experienced 
in the banking business, and have, in each instance come up from the bottom 
rung of the ladder. And all customers, no matter how small their account, receive 
cordial treatment; every official in the bank being approachable by anyone having 
business to transact. And the board of directors is composed of some of the leading 
bankers and business men in New York. 


The officers are: Rollin P. Grant, president; James E. Nichols, Willis G. Nash, 
Benj. F. Werner, Charles H. Imhoff, and Emil Klein, vice-presidents ; Harry E. 
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Foreign Exchange Department. 


Ward, cashier; D. H. G. Penny, Richard J. Faust, Jr., J. Franklyn Bouker, and 
Samuel Redfein; assistant cashiers. 

The directors are: Lewis E. Pierson, F. A. M. Burrell, M. M. Belding, Jr., 
William H. Barnard, William C. Breed, William Childs, Jr., Warren Cruikshank: 
James M. Donald, Robert L. Gerry, William Halls, Jr., Horace Havemeyer, Lee 
Kohns, John G. Luke, Gerrish H. Milliken, Sidney Z. Mitchell, Daniel P. Morse, 
James E. Nichols, Charles E. Perkins, Jacob H. Schoonmaker, Edward R. Stet- 
tinius, William Skinner, John H. Seed, S. Frederic Taylor, William A. Tilden, 
Gustav Vintschger, Theodore F, Whitmarsh, Daniel W. Whitmore, Harry M. Wil- 
liams, Frank W. Wo >l|lworth, and Rollin P. Grant. 


—s 
MERCHANTS LOAN & TRUST COMPANY OF CHICAGO. 


On account of impaired health, Mr. J. G. Orchard has resigned as Cashier of 
The Merchants Loan and Trust Company, of Chicago, a position which he has occu" 
pied for almost twenty years. Mr. Orchard started with the bank about thirty years 
ago, and for a number of years prior to his appointment as Cashier was Manager of 
the Foreign Exchange Department. 

Mr. Paul C. Peterson, an Assistant Cashier for the last eleven years, has been 
elected Cashier to succeed Mr. Orchard. Mr. Peterson has been in the employ of the 
Bank for a period of twenty-nine years, having started in its Clearing House Depart- 
ment, and, like Mr. Orchard, held the position of Manager of the Foreign Exchange 
Department prior to his election as Assistant Cashier. 
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‘*COMMERCIAL BANKING.” 


The National Bank of the Republic of Chicago has, on several occasions, 
reprinted and distributed an article that appeared in the Wad/ Street Journal, 
which in each instance seemed apropos to the particular occasion. The most 
recent distribution of this article appeared in April of this year, and it can be said 
that at no time has it seemed more apropos than the present, and we think it 
worthy of reproduction in our columns. 

‘* The Barings were, in their prime, the greatest bankers in commercial paper in 
the world. It is not too much to say that commercial credit depended upon them. 
Their prestigz was international and there was universal confidence in their stability 
and integrity. 

‘About twenty-five years ago, Lord Revelstoke, at the head of the great firm, 
was visiting a German watering-place, where he met one of our leading American 
bankers, Naturally, their conversation drifted into the discussion of the financial 
situation, and in the course of the talk Lord Revelstoke remarked that he intended 
during the next ten or fifteen years to enter extensively into modern financial 
banking. From that time the character of the business of the Barings began to 
change, and from being the greatest merchants in commercial credits, they put their 
resources more and more into fixed forms of investment, into speculative ventures in 
securities and into the promotion of financial enterprises. What was the result ¢ 
In 1890 the whole world was startled by rumors reflecting upon the credit of this 
house, theretofore considered invincible, and its failure was only averted by the 
most strenuous efforts of the Bank of England, with the aid of the strongest bankers 
of London. Even the fact that the great house was in trouble was sufficient to pro- 


duce a panic. Its actual failure would have caused the direst financial catastrophe 
in a century. 


‘* Such were the consequences of a change from commercial to financial banking, 
from employing the resources of credit to facilitate the transportation and marketing 
of commodities to putting these resources into fixed forms of investment, from 
changing the assets of the firm from a liquid into a solid shape. 

‘* We refer to this striking chapterin financial history simply because it illustrates 
one of the peculiar dangers of our own times. Unquestionably, the special tempta- 
tion to which our banks are now subjected is the temptation to turn from commer- 
cial to tinancial banking; to change from the buying and selling of commercial 
credit into investments in securities‘and loans extended to promote financial enter- 
prises; in short, to change their business from that of commercial banks to that of 
finance companies.” 

The National Bank of the Republic has always maintained an attitude toward 
legitimate commercial banking, and its growth has been built up on these lines. 
It was organized in 1891, and its progress has been steady and substantial, which is 
clearly indicated in the following statement: 

Deposits April 10, 1893 $ 2.063.000 

” April 1, 1898 5,758,000 
a Feb. 13,241,000 
“ Feb. 14, 1908.... 18,660,000 
es April 4, 1913 23,727,000 

The Republic has never absorbed or merged with any other institution. Its 
capital is $2,000,000, and surplus #1,400,000. 

The officers are: John A. Lynch, president; William T., Fenton, vice-presi- 
dent; Robert M. McKinney, cashier; O. H. Swan, James M. Hurst, Wm. B. Lavinia, 
Thos. D. Allin and Louis J. Meahl, assistant cashiers; Wm. G. Leisenring, manager 
bond department; A. O. Wilcox, manager foreign exchange department; Walter L. 
Johnson, manager collection department; Chas. 8. MacFerran, auditor. 





RESERVE AGENTS APPROVED IN MAY 


RESERVE AGENTS APPROVED IN MAY. 

The following banks were approved as Reserve Agents in May: 

American Exchange National Bank, New York, for Snell Nat. Bank, Winterhaven, 
Fla. 

Chase National Bank, New York, for First National Bank, Keystone, W. Va. ; 
Paintsville Nat. Bank, Paintsville, Ky. ; Citizens Nat. Bank, Minneapolis, Kans. 

Chatham & Phenix National Bank, New York, for Wisconsin Nat. Bank, Milwaukee, 
Wis. 

Citizens Central National Bank, New York, for Nat. lron Bank, Morristown, N. J. ; 
Keystone Nat. Bank, Pittsburgh, Pa. 

Coal & Iron National Bank, New York, for First Nat. Bank, Annona, Tex.; First 
National Bank, Santo, Tex.; First Nat. Bank, Minneapolis, Minn. 

Hanover National Bank, New York, for Snell Nat. Bank, Winterhaven, Fla.; First 
Nat. Bank, Arcata, Calif.; Redwood Nat. Bank, Redwood, N. Y.; Peoples Nat. Bank, 
McLeansboro, Ill. ; Potomac Nat. Bank, Potomac, Ill. ; First Nat. Bank, Torrance, Calif. 

Irving National Bank, New York, for Keansburg Nat. Bank, Keansburg, N. J.; 
First Nat. Bank, Ithaca, N. Y.; Abington Nat. Bank, Clarks Summit, Pa.; First Nat. 
Bank, Spring Lake, N. J.; American Nat. Bank, Findlay, O.; Wellesley Nat. Bank, 
Wellesley, Mass. ; Tottenville Nat. Bank, Tottenville, N. Y.; Bayside Nat. Bank, Bay- 
side, N. Y. 

Liberty National Bank, New York, for Nat. Bank of Commerce, Baltimore, Md. ; 
Farmers Nat. Bank, Topeka, Kans. 

Mechanics & Metals National Bank, New York, for State National Bank, Ardmore, 
Okla. ; United States Nat. Bank, San Diego, Calif. 

National Nassau Bank, New York, for Fletcher American Nat. Bank, Indianapolis, 
Ind.; American Nat. Bank, Newark, N. J. 

National Park Bank, New York, for First Nat. Bank, McFarland, Calif.; First Nat. 
Bank, Ironton, Minn.; First Nat. Bank, Fayette, Ala. 

Seaboard National Bank, New York, for First Nat. Bank, Aylesworth, Okla. 

Continental & Commercial National Bank, Chicago, for First Nat. Bank, Brooks- 
ville, Fla. ; Citizens Nat. Bank, Dickson, Tenn. ; Cleveland Nat. Bank, Cleveland, Tenn. ; 


First Nat. Bank, Duquoin, Ill.; First Nat. Bank, Findlay, III. 

Corn Exchanze National Bank, Chicago, for First Nat. Bank, Helena, Ark. 

Ft. Dearborn National Bank, Chicago, for Nat. Bank of North Kansas City, North 
Kansas City, Mo.; First Nat. Bank, Newark, Ark.; Ridgely Nat. Bank, Springfield, 11. ; 
Wisconsin Nat. Bank, Milwaukee, Wis.: First Nat. Bank, Whitewater, Wis. ; 
Greene Co. Nat. Bank, Carrollton, Ill.; First Nat. Bank, Escanaba, Mich.; First Nat. 
Bank, Brownstown, IIl.; Lawrence Nat. Bank, Lawrence, Kans. 


National Bank of Republic, Chicago, for Farmers Nat. Bank, Topeka, Kans. 

National City Bank, Chicago, for First Nat. Bank, Vermillion, Il. 

Fourth Street National Bank, Philadelphia, for First Nat. Bank, Newville, Pa. 

Franklin National Bank, Philadelphia, for City Nat. Bank, Knoxville, Tenn 

Girard National Bank, Philadelphia, for First Nat. Bank, Keystone, W. Va.; First 
Nat. Bank, Newville, Pa. 

Corn Exchange National Bank, Philadelphia, for Cornwall Nat. Bank, Cornwall, 
a 

Philadelphia National Bank, Philadelphia, for First. Nat. Bank, Hawley, Pa. ; Citi- 
zens Nat. Bank, Lansdale, Pa.; Traders Nat. Bank, Birmingham, Ala. ; First Nat. Bank, 
Mount Carmel, Pa. 

First Second National Bank, Pittsburgh, for First Nat. Bank, Emporium, Pa. ; 
New First Nat. Bank, Meadville, Pa. ; First Nat. Bank, Donora, Pa.; Potters Nat. Bank, 
East Liverpool, Ohio; Uld Citizens Nat. Bank, Zanesville, Ohio; First Nat. Bank, Me- 
Donald, Pa.; Olean Nat. Bank, Olean, N. Y.; Du Bois Nat. Bank, Du Bojs, Pa. ; 
Grange Nat. Bank of McKean Co., Smethport, Pa. 

Third National Bank, St. Louis, for First Nat. Bank, Helena, Ark.; State Nat. 
Bank, Ardmore, Okla. ; First Nat. Bank, Crossville, Tenn. 

Mercantile National Bank, St. Louis, for First Nat. Bank, Dickson, Tenn. ; Ameri- 
ean Nat. Bank, Ft. Smith, Ark. 

First National Bank, Cleveland, for Cumberland Valley Nat. Bank, Nashville, 
Tenn. ; Citizens Nat. Bank, Albion, N. Y.; First Nat. Bank, Port Clinton, Ohio. 

Union National Bank, Cleveland, for National Bank of Elyria, Elyria, 0. 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the New 
York Clearing House for the weeks ending June 8, 1912, and June 7, 1913, respectively, together 


with a computation of the proportionate increase or decrease of deposits for the year : 





BANK. 


Bank of N. Y. N. B.A... 
Bank of the Manhattan Co. 
Merchants’ National 


Mechanics & Metals Nat.. | 
Bank of America......... | 


National City 

Chemical National. : 
Merchants’ Exch. National | 
Nat. Butchers & Drovers. . 
Greenwich 


American Exchange Nat. 
Nat. Bank of Commerce.. 


i 
Chatham & Phenix Nat... | 


Hanover National. . 


Citizen’s Central National 


National Nassau 
Market & Fulton Nat. ... 
Metropolitan Bank 


Corn Exchange ... 


Importers & Traders Nat. | 


National Park 


East River National...... 


Fourth National .... 


Second National. . 


First National... .... ..| 


Irving National........ ; 
wery 


N. Y. County National. . 


German-American 
Chase National 

Fifth Avenue 
German Exchange . . 
Germania 


Lincoln National ........ 
Garfield National 

Fifth National 

Bank of the Metropolis .. 
West Side Bank 


Seaboard National 
Liberty National 

N. Y. Produce Exchange. 
State Bank 

Security Bank 


Coal & Iron Nat’! Bank .. 


Union Exchange Nat.. .. 
Nassau Nat. Bank, Bklyn. 


Totals 








Loans and 


Discounts 
Average, 


1912. 


$21,696,000 


27, 078, 000 


193,429,000 
28,188,000 
6,935,000 
2,125,000 
8,788,000 


43,565,000 | 
144,316,000 
4,280,000 
17,919,000 
1,849,000 


77,198,000 
22,881,000 
10,741,000 

9,536,000 
11,745,000 


49,958,000 | 
25,657,000 
85,005,000 

1,414,000 
33,970,000 


13,923,000 
114,060,000 | 
34,605,000 | 
3,602,000 | 
8,418,000 | 


4,262,000 | 
90,198,000 | 
13,350,000 | 

3,375,000 | 

5,429,000 | 


15,293,000 | 
9,333,000 
3,421,000 

12,755,000 | 
4,373,000 


24,707,000 | 
22,083,000 
53,000 | 
1580000 
1,322,000 | 
6,050,000 | 
10,118,000 | 
7,850,000 





isl. ,382,616, 000 s. ,320,744,000 


Loans and 


Discounts | 


Average, 
1913. 


$20,837,000 
29,400,000 
20,870,000 | 
53,603,000 
24,944,000 


168,577,000 
27,522,000 


44,122,000 
129,505,000 


12:757,000 
50,924,000 | 


29,810,000 
13,412,000 





| 
| 
| 
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fA 
—_ 
s ~~ 
2% 
Ww 
> 


se NOR 
Om NW 


RAS 


- NENG 


nN 
tn 
CONN Ue NSN 


Snes) 


SO W190 
an > 


12,055,000 | 


58,214,000 | 
23, 196,000 


88,984 ,000 
1,742,000 
35,073,000 


13,498,000 
104,520,000 
40,173,000 
3,769,000 
8,498,000 


4,132,000 
100,754,000 
15,028,000 
3,426,000 
6,327,000 


15,725,000 
3,487,000 
12'718,000 
4.900.000 


29,420,000 
24,275,000 
11,155,000 
21,300,000 
15,438,000 

6,283,000 
10,430,000 

6,615,000 


| 
| 
| 
' 
| 
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Legal Net 
Deposits 
Average, 


1913. 


$17,699,000 


24'107,000 


171,593,000 
23,902,000 
6,447,000 
2,113,000 
10,693,000 


44,580,000 
106,378,000 
4,226,000 
19,180,000 
2,317,000 


83,364,000 
21,220,000 
12,303,000 

8,915,000 
13,157,000 


61,743,000 
21,866,000 
83,248,000 

1,724,000 
30,237,000 
12,275,000 
92,545,000 
34,018,000 

3,616,000 

7,983,000 


4,007,000 


27,314,000 


Deposits. 
Per Cent, 


of 


Inc. 


Dee. 


3 
. |12. 


5. 
>. 


mt 


26,336,000, 8.4| 


10,968,000 
23,702,000 
14,606,000 


6,902,000 
9,790,000 


——— a 
$1 ,433,677,000 $1,325,644,000 


The returns of the Trust Companies for June 7, 1913, will be found on page xviii. 





